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The Preservation Planning Series, produced
by the Division of State Plans and Grants, is
designed to provide technical information on
important identification, evaluation, and pro-
tection issues in preservation planning.

This article deals with a seldom discussed
topic: Ways to preserve archeological sites.
Whenever a development/archeological site
conflict arises, the odds are that most plan-
ners and environmental compliance officials
will turn to archeological salvage on the the-
ory that this merely relocates the important
“values” of a site from point A (its original
location) to point B (a repository). Of course,
nothing of the sort actually occurs and fre-
quently a great loss of historical materials is
suffered. Mr. Gyrisco’s paper describes a
host of preservation options other than sal-
vage or fee simple acquisition. We commend
these to preservationists and to land-use
planners as important alternatives for archeo-
logical site preservation, which in many cases
are far less costly than data recovery.

We welcome comments on this subject, and
invite suggestions for topics to be addressed
in future issues of this series. We would also
be pleased to consider unsolicited manu-
scripts on subjects appropriate to preserva-
tion planning. All inquiries should be sent to
Preservation Planning Branch, Division of
State Plans and Grants, Heritage Conserva-
tion and Recreation Service, Washington, DC
20243.

The preservation of archeological
sites and historic structures was
merged in the joint federal-state
historic preservation program estab-
lished under the National Historic
Preservation Act of 1966. As a re-
sult, archeological resources on fed-
eral lands or in the path of federally
licensed or funded projects are now
considered in project planning.

Many existing state and local laws,
programs, and tax incentives, de-
vised primarily with architectural
and natural resources in mind, are
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Foundations of the spinning house, Corotoman Site, Lancaster County, Virginia

broadly written and are applicable
to archeological resources. This arti-
cle surveys these mechanisms in-
cluding special forms of zoning;
easements; farm, forest, and open-
space retention programs; land
banks and land trusts; greenline
parks and greenbelts; and nature
preserves. Easements are described
in detail as they are most immedi-
ately and widely applicable tech-
niques for preserving archeological
sites. With effective use of these
mechanisms, state and local govern-
ments and private organizations
and persons can do much to protect
archeological resources.

Historic District Ordinances

Although local historic preservation
ordinances will not be the most
used tools for protecting archeologi-
cal sites in the immediate future,
they may prove very useful in the
distant future. The problem is the
limitation of state enabling legisla-
tion.

Zoning, including historic district
zoning and landmark designation,
is a police power reserved for the
states by the US Constitution. The
states delegate this power, through
enabling statutes to the localities. A
glance at a few of these enabling
statutes shows that while the desig-
nation provisions are broadly writ-
ten, provisions regarding protective
mechanisms are very narrowly writ-
ten. Local governments have pow-
ers to designate historic buildings,
sites, and districts, under which ar-
cheological remains, though not
specifically mentioned, could be in-
cluded. However, the narrowly
written powers to prevent unsym-
pathetic alterations or destruction
apply to buildings only. This limita-
tion is unfortunate as there are 589
landmark and historic district com-
missions in the United States (Na-
tional Trust 1979a: 4) that could be
working to protect archeological re-
sources. In some states, such pro-
tection is available, depending on
the particular enabling legislation.



Unlike rural historic districts, urban
historic districts often have an ad-
verse impact on archeological re-
sources. While historic district zon-
ing reduces demolition, thereby
protecting archeological resources
and their context; such zoning often
attracts people with higher incomes,
who stimulate extensive rehabilita-
tion, which frequently results in
massive ground surface disturb-
ance. This occurs in both the front
and back yards as utilities are re-
newed, basements waterproofed,
entrances altered, new kitchens and
porches added in back, and the
property relandscaped. The archeo-
logical remains need to be perceived
and protected as part of the historic
resources of the district. Alteration
of the ground surface needs to be
controlled just as do alterations to
the building’s fabric.

A unique historical landmark ordi-
nance recently passed in Oklahoma
City provides a means to designate
and protect both archeological re-
mains and historic structures. Those
wishing to work on the exterior of a
historic structure or to develop a
property containing a designated
archeological resource must obtain a
“certificate of appropriateness”
from the Historical Landmark Com-
mission. In order to get a certificate,
the applicant must provide for per-
manent preservation of the resource
or for completion of the necessary
and appropriate study and work as
recommended by a qualified arche-
ologist. The archeological work, cu-
ration, and exhibiting of recovered
archeological materials must meet
standards set by the State Historical
Society (City of Oklahoma City,
n.d.: Division 6, Section 25-197

(f) (1)).

A minor defect apparent in the
Oklahoma law is that archeological
resources are regarded as a separate
category. Although some special
procedures may be necessary, it
would be preferable to integrate ar-
cheological resources into a unified
concept of historic resources. This
approach is stressed in The Secretary
of the Interior’s Standards for Historic
Preservation Projects (1979). In such a
unified concept archeological re-
sources might be seen as being the
foundation of the historic structure
and the roots of the historic setting
while the historic structure is that
part of the archeological site that
protrudes above the ground.
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Another weakness in the Oklahoma
law concerns membership in the
commission. While there is provi-
sion for an architect, real estate bro-
ker, historian, planner or landscape
architect, attorney, and four citi-
zens, there is no provision for an
archeologist to be a commission
member. These defects could be
remedied, however, in carrying out
the ordinance. The ordinance is
very simple and straightforward,
but a lot of work and regulations
will be required to survey, desig-
nate, and regulate archeological re-
mains. Even as it now stands, the
Oklahoma City ordinance is a land-
mark in historic preservation law; a
similar ordinance is under consider-
ation in Tyler, Texas.

Over several decades, the legal jus-
tification for historic district zoning
has gradually shifted from the pro-
tection of commercial values, as in
the Vieux Carre, to the protection of
property values, and recently, to
the protection of aesthetics alone
(Kyre 1976: 239-240). Protection of
archeological values is a logical next
step. Local governments can exer-
cise considerable protection of ar-
cheological remains, which will be
later shown in examining how the
California Environmental Quality
Act operates.

Other Types of Zoning

Other types of zoning could also
provide protection for archeological
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resources. For example, flood plain
zoning offers incidental protection
to archeological sites often occuring
in flood plains, and large lot zoning
would slightly reduce the damage
to archeological resources. How-
ever, cluster zoning and planned
unit developments (PUD) could be
very useful if developers were
either willing or forced to consider
archeological resources. Sites could
be preserved in the open space. To
be effective as a preservation tool,
an archeological survey would be
necessary before the site plan of the
development is designed.

An extreme form of cluster
zoning—performance zoning—is
being used to preserve farmland in
Buckingham Township, Bucks
County, Pennsylvania. Performance
zoning permits a gross density of
0.5 dwellings per acre, but requires
that 90 percent of the land be set
aside as permanent open space
(Richman and Kendig 1978: 4). Bo-
nus or incentive zoning goes one
step further, and enables density
increases and thus profit increases
in exchange for specific public bene-
fits. “Prince George’s County,
Maryland, for example, grants 10
percent to 50 percent increase in
dwelling unit density in exchange
for separated pedestrian systems,
common recreation areas, preserv-
ing stands of trees or historic build-
ings and more” (Einsweiler 1978:

Photo Courtesy of The Nature Conservancy, taken by Betsy Jewett.

The Nature Conservancy will protect historic Brownsville, Virginia, and the
surrounding 1,400 acres in Northampton County, using the property as a
headquarters and research and visitor’s center for the organization’s Virginia Coast

Reserve.



278). The preservation of archeolog-
ical sites should be included.

Local Antiquities Ordinances

A few cities and counties have
passed ordinances specifically pro-
tecting archeological sites, though
not as part of comprehensive his-
toric preservation ordinances. While
Los Alamos County, New Mexico,
has a protective ordinance (Le Blanc
1979: 6), most appear in California,
which since the 1960s has been on
“the regulatory frontier”” (Bossle-
man, Callies and Banta 1973: 38).
Under pressure from Native Ameri-
cans in 1967, Inyo County started
regulating the excavation of Indian
burials. Excavation was limited to
professional archeologists holding
county permits, and to cemeteries
not in active use. In 1967 Marin
County passed a law to regulate the
excavation of shell middens by re-
quiring that 60 days be allowed for
salvage. Although the law may
seem weak by California standards
of today, it would be a novel re-
striction in most other parts of the
country.

In 1977, the city of Larkspur, Cali-
fornia, passed a law stating that “it
shall be unlawful for any person to
excavate or disturb, in any fashion
whatsoever, any archeological re-
source prior to issuance of an arche-
ological investigation permit” (Lark-
spur Municipal Code 15.42030(a)).
Mitigation of the adverse effect of
construction on archeological re-
sources may be required before a
building permit is issued. Mitigation
measures include relocation of the
construction away from archeologi-
cal resources or excavation by a
qualified archeologist.

Easements

Easements avoid the legal and polit-
ical limitations of historic district
zoning while providing tighter con-
trol over specific properties. The po-
tential of easements to protect ar-
cheological sites is great but, their
use is infrequent. In Maryland, for
example, where the law simplifies
the donation of easements, the
Maryland Historical Trust has solic-
ited and received many open-space
and facade easements. The Trust
has not acquired any easements on
property of primarily archeological
importance because archeologists
have not actively solicited archeo-
logical easements. The situation is
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Mimbres bowl from Woodrow Ruin, New Mexico

similar across the country, except
for the special case of California,
where many easements on archeo-
logical sites have been donated
under the California Environmental
Quality Act. The importance of ac-
tively soliciting easements and the
snowball effect of such activity has
been shown by the Maine Coast
Heritage Trust, which acquired
easements on 50,000 acres in 4
years (The French and Pickering
Creeks Conservation Trust 1974:
27-31). Given the usefulness of
easements in protecting natural and
historic resources, archeologists
should be actively cooperating with
natural conservation and architec-
tural preservation groups in the ac-
quisition of easements.

“An easement is an interest or a
right in property which is less than
the full, or fee simple, interest”
(Maryland Historical Trust 1975: 3).
It places restrictions on future alter-
ation or development, protecting
historic and natural resources from
damaging changes. Easements are
widely applicable because they can

be individually written to avoid
placing hardships on the property
owner. They may be acquired by
purchase, exchange, will, or emi-
nent domain, but usually they are
acquired by gift. Easements are re-
corded in deed books, or in some
states, in special deed books de-
voted solely to the recordings of
easements (Brenneman 1975-1976:
238). They are generally in perpetu-
ity to qualify the donor for federal
income tax deductions.

Federal, state, and local tax benefits
can be substantial and provide sig-
nificant incentives for a landowner
to donate an easement. Easements
may be acquired by the federal gov-
ernment, state governments, and
state institutions, local govern-
ments, national nonprofit charitable
organizations such as the National
Trust and the Nature Conservancy,
or local ones such as land trusts like
the Berkshire County Land Trust
and Conservation Fund, universi-
ties, historic preservation organiza-
tions, and historical societies. In ad-
dition to tax benefits, easements can



offer some protection in eminent
domain proceedings because the
states cannot condemn an easement
held by the federal government,
and usually local governments can-
not condemn an easement held by
the state or the federal government.

Aside from the fact that easements
must usually be bought or given by
a willing donor they have some
other shortcomings. Easements
must be enforced, and in some
areas this has been a problem. Ac-
cording to the National Park Serv-
ice, for example, there has been
trouble enforcing the scenic ease-
ments covering the land of
hundreds of property owners along
the Blue Ridge Parkway (Brenne-
man 1975: B6; Coughlin, Plaut, and
Strong 1978: 242). In any case, the
management costs of easements
should not be overlooked, though
they may be less than the costs of
fee simple ownership. Additionally,
in states with laws designed to facil-
itate title searches, easements die if
they are not rerecorded every 20 or
30 years (Brenneman 1975-1976).

Negative Easements and Positive
Easements

There is not necessarily any impor-
tant distinction in the array of
terms—conservation easements,
preservation easements, conserva-
tion restrictions, preservation re-
strictions, scenic easements, and the
like—but there are important differ-
ences between easements under
common law and those granted
under recent state statutes. Nega-
tive easements “in gross” under
common law have questionable du-
rability (Brenneman 1975-1976: 232).
A positive easement is one that
gives an affirmative right to use
land. A negative easement is one
which restricts the owner in the use
of that land.” An appurtenant ease-
ment is one that is intended to ben-
efit and does in fact benefit the
owner of a parcel of land in the use
of that land, such as a right-of-way
(The French and Pickering Creeks
Conservation Trust 1974: 86): “An
easement ‘in gross’ is an easement
that is not related to the ownership
of land as such.”” A scenic easement
is a classic example of the easement
in gross (The French and Pickering
Creeks Conservation Trust 1974:
87). The common law does not look
kindly on negative easements in
gross and they are likely to be cut
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short by nonassignability from one
holder to another, the failure of the
benefit to “run” with the land, and
other difficulties (Brenneman
1975-1976: 232). To remove this dif-
ficulty, many states have recently
passed laws specifically providing
for negative easements in gross to
be used in the preservation of natu-
ral and historic resources. Archeol-
ogy may not be specifically men-
tioned in these laws, but it can
generally fit easily into the provi-
sions for historic preservation or
open-space easements or both.
Thus, organizations and govern-
ments may acquire easements that
are merely agreements by the prop-
erty owner not to do something to
his property and to likewise bind all
his successors in perpetuity.

Does all this affect easements on ar-
cheological sites? It does. Virginia
has a state statute providing for
easements, the “Open Space Land
Act” of 1966 (Code of Virginia,
Chapter 13, Title 10-151 to 10-158).
Under this act, the Goodwins do-
nated to the Virginia Historic Land-
marks Commission an “‘open space
easement in gross” over the Coroto-
man Site, the site of the mansion
house of Robert “King’" Carter. The
Goodwins merely agreed not to do
certain things that would damage
the site. Most importantly they
agreed:

In order to preserve for future
generations information to be
gained from properly con-
ducted archeological excava-
tions of the above described
premises, that portion of the
above described premises lying
below the zone of cultivation
shall not be disturbed without
the prior written approval of
the Grantee. (Lancaster
County, Virginia, Deeds, Book
186, p. 64.)

The Goodwins did not give the
state the right to excavate the site.
In New Mexico, the Mimbres Foun-
dation has used positive easements
under common law three times to
protect sites in the Mimbres Valley.
These provide that ““the Foundation
has the right to conduct full and ex-
clusive archeological exploration
and scientific studies upon the real
estate described” and ““the Founda-
tion shall take title to and shall be
the owner of any artifacts . . . and
all other items of historical, archeo-

logical or scientific value or signifi-
cance to the foundation” as well as
have the right of access. Since it
provides for the excavation and
ownership of the archeological re-
mains by the holder of the ease-
ment, it is much like a traditional
timber or mining rights easement.
To avoid any traditional interpreta-
tion of abandonment, the agree-
ment further provides that “the
Foundation may leave sites unexca-
vated for future exploration and
such shall not be construed as an
abandonment of this easement.”
This type of easement is useful for
acquiring sites on undevelopable lo-
cations in the middle of large tracts
of range land and other locations
where the landowner is willing to
give up more rights over a site than
provided for by a negative ease-
ment (LeBlanc 1979). Some land-
owners may wish to retain owner-
ship of the artifacts when donating
an easement, in order to take an ad-
difional tax deduction on the dona-
tion of the artifacts if the site is ex-
cavated, as in the case of Averbuch,
discussed below.

Another example of an easement on
an archeological site is at the
Stricker Pond Site, near Madison,
Wisconsin, a Late Woodland (c.
1200) village. Previously surveyed
and tested, the site was called to
the developer’s attention. He was
persuaded not to develop a strip of
land along the edge of an adjoining
area required for a park by ordi-
nance. Most of what was left of the
site was thus preserved. He gave an
easement on this additional strip of
land to the city of Middleton. Ex-
cept in California, such examples of
easements arranged primarily be-
cause of the archeological impor-
tance of the property are rare.

Under the California Environmental
Quality Act, cities and counties may
wield considerable power to protect
archeological sites, as in Orange,
Santa Barbara, and San Diego coun-
ties, or use very little as in Kern
and Riverside counties. In San
Diego County, for example, before
developers can get the necessary
permits, they must mitigate the ad-
verse impact of their projects on ar-
cheological sites. Because excavation
is expensive, mitigation consists of
micromapping the surface and re-
moving all visible material that
would be destroyed by the influx of
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Effigy pot recovered during excavation
of the Averbuch Site in Tennessee

people, some subsurface testing,
and deeding of the area as open-
space. The county collects five or
more easements per week in this
way. The developers have accepted
this system, regarding archeology
as a secondary problem and ex-
pense, overshadowed by problems
such as sewer service and geology.

Many easements acquired to protect
natural and above-ground historic
resources offer considerable inci-
dental protection to archeological
sites. For example, the Nature Con-
servancy’s Sample Conservation
Easement says, “there shall be no
filling, excavating, dredging, min-
ing, removal of topsoil, sand,
gravel, rock, minerals or other ma-
terials nor any building of roads or
change in the topography of the
land in any manner excepting the
maintenance of foot trails’” (Nature
Conservancy 1976: 11). Clearly,
such an easement could offer much
protection. The area covered by
such easements are substantial. The
Forest Service has acquired ease-
ments on 10,000-12,000 acres in the
Sawtooth National Recreation Area
in Idaho; the US Fish and Wildlife
Service has obtained over 16,000
easements protecting wet areas for
waterfowl reproduction; and the

state of Wisconsin holds scenic
easements of 17,000 acres beside the
Great River Road, along the Missis-
sippi River (Coughlin, Plaut, and
Strong 1978: 231-232). Under the
Wild and Scenic Rivers Act, a large-
scale program of easements to con-
trol growth along the Clearwater
River in Idaho is being used to pro-
tect archeological sites. The holder
of the easement and the landowner
must give permission before a site
can be dug (Higgins 1972). A sam-
ple Deed of Scenic, Open Space,
and Architectural Facade Easement
used by the National Trust states
that ““no topographical changes, in-
cluding but not limited to excava-
tion . . . shall occur upon the prop-
erty.” While this offers some
protection, no doubt additional pro-
tection could be provided if an as-
sessment were made of the archeo-
logical potential of the property and
the easement tailored to the situa-
tion and made more specific. The
Goodwins’” easement on Corotoman
explicitly mentions the archeological
importance of the site and that the
protected area is “’below the zone of
cultivation.” While this is a com-
mendable attempt to define the pro-
tected areas, the phrasing is poor.
Modern agricultural practices, such
as subsoiling, may greatly extend
the zone of cultivation downward,
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thus permitting the site to be de-
stroyed despite the easement.

Tax Aspects of Easements

There are substantial federal, state,
and local tax incentives for the do-
nation of easements, or land, partic-
ularly in areas under development
pressure. In these cases, the value
of the easement as determined by
the before-and-after method is usu-
ally large. If the easement is given
to a government or a 501(c)(3) chari-
table organization recognized by the
Internal Revenue Service, it can be
claimed as a charitable deduction on
federal income taxes. Charitable
contributions in excess of the statu-
tory limits may be carried over and
used during the next 5 years. In or-
der to receive a federal income tax
deduction, the easement must be in
perpetuity. A gift of an easement
may usually be used as a state in-
come tax deduction. Particularly im-
portant in areas of rapidly rising
land values, when property is sold,
federal capital gains tax will be re-
duced through the gift of an ease-
ment.

A major threat to large landhold-
ings and farms in the East and near
big cities in the West, are state and
federal estate taxes. Estate taxes
based on the highest and best use
of the land frequently force heirs to

Photo: Courtesy of the Department of Anthropology, University of Tennessee.
Graves excavated in a housing subdivision. The developer donated the artifacts to
the state, and deducted the cost expended in the field to recover the data from his

income taxes. Averbuch Site, Tennessee.
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The city of Palm Springs, California, purchased Tahquitz Canyon, a desert oasis surrounded by literally hundreds of
archeological sites, as part of a greenbelt around the city. The purchase was assisted by a HCRS matching grant.

give up farming and other open-
space uses and sell out to devel-
opers. The gift of an easement can
prevent this—a major selling point
in acquiring gifts of easements.
Many eastern states have special tax
programs to encourage the preser-
vation of agricultural land, forest
land, and open space. Finally, local
property tax reduction can be a ma-
jor financial incentive to donate an
easement, in the case of open-space
easements on land with good devel-
opment potential. The owner can
enjoy the open space with archeo-
logical sites preserved on it, and a
lower tax bill.

There are some special conditions in
some states, such as Vermont,
where the easement must be held
by the state or a local government
to qualify for a property tax reduc-
tion (Bradley 1976: 2). For a discus-
sion of the tax aspects of ease-
ments, with examples, see Charitable
Gifts of Land: Their Tax Implications
by Bradley (1976).

The only established way a value
can be placed on the easement for
an archeologial site is through the
standard ‘‘before-and-after’”” or
“with-and-without” formula. That
is, what was the value of the prop-
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erty without the restriction, what is
the value of the property with the
restriction, the difference between
the two being the value of the ease-
ment (Goetsch 1975-1976: 397).

Tax Deduction for Donation of
Artifacts

In the case of the Averbuch Site,
Tennessee, a large village and cem-
etery site excavated under contract
with Interagency Archeological
Services, US Department of the
Interior, the developer donated the
excavated archeological material to
the state. The IRS accepted as the
value of the material the total
amount expended in the field to re-
cover the data. This is a solution to
the problem of determining the
value of archeological artifacts. The
IRS has not yet ruled on the use of
the potential cost of excavation or
the potential commercial value of
the artifacts in an unexcavated site
as the basis of determining the
value of an easement.

Tax Reform Act of 1976

Both the accelerated depreciation
incentive and demolition penalty
provisions of the Tax Reform Act of

1976 to encourage the preservation
of historic properties apply only to
depreciable income-producing or
commercial structures. Virtually no
archeological site will be directly af-
fected by these provisions. Benefits
of the Tax Reform Act, however,
may and have been denied for fail-
ure to comply with “The Secretary
of the Interior’s Standards for His-
toric Preservation Projects.” The
“Secretary’s Standards’ repeatedly
require that “every reasonable effort
shall be made to protect and pre-
serve archeological resources af-
fected by, or adjacent to, any acqui-
sition, protection, stabilization,
preservation, rehabilitation, restora-
tion, or reconstruction project”
(1979: 3). The guidelines recom-
mend: retaining archeological re-
sources intact whenever possible,
minimizing ground disturbance,
surveying and evaluating the arche-
ological potential of the area, moni-
toring ground disturbances, avoid-
ing the use of heavy machinery and
the installation of utilities where
they may disturb archeological re-
sources, obtaining professional ar-
cheological guidance, and undertak-
ing archeological investigations in
accordance with the data recovery
guidelines (36 CFR 66).



State Environmental Protection
Acts

Some state environmental protec-
tion acts afford a modest amount of
protection for historic resources, as
in Massachusetts, while some afford
considerable protection, as in sev-
eral local California jurisdictions.
The Massachusetts Environmental
Policy Act, 1973, offers protection
for known sites in large state
funded or licensed projects in wet-
lands (Massachusetts Association of
Conservation Commissions 1978:
49).

In 1970, Vermont’s Act 250 estab-
lished a permit process requiring
that most large-scale development
be reviewed by a district environ-
mental commission appointed by
the governor. “The commission
must, among other things, establish
that the projected project ‘will not
have an undue adverse effect on
the scenic or natural beauty of the
area, aesthetics, historic sites or rare
irreplaceable natural areas’ "’
(Stokes and Getty 1979: 11). In con-
ception and effect, Act 250 is one of
the strongest instruments of land-
use control in the nation and it
should offer protection to archeo-
logical sites.

The California Environmental Qual-
ity Act (CEQA) requires and ena-
bles local governments to regulate
private land through discretionary
actions such as building and grad-
ing permits and tract map approval.
Environmental impact reports may
be required, and permits may be is-
sued with conditions attached. The
resulting protection for archeologi-
cal resources varies from substantial
to negligible depending upon the
jurisdiction. Orange County, one of
the jurisdictions providing the
strongest protection, exceeds CEQA
requirements in that the developer
must pay for the background re-
search, surface and subsurface sur-
vey, and monitoring of grading.
The developers redesign projects
and pay for the mapping and collec-
tion of surface scatters. By law, the
county must pay the full cost of sal-
vage excavation when it would
cause an unreasonable burden on
the developer. This occurs about
twice a year and building permit
fees pay for the work. The system
runs smoothly because develop-
ment is so lucrative that archeology
is a minor expense.

Farm, Forest, and Open-space
Retention Programs

Many eastern states have recently
enacted a variety of laws to encour-
age the retention of farms, forests,
and open space. While agriculture
may be a major threat to archeology
in other parts of the country, in
much of the East, keeping land
under cultivation may offer the best
medium-range preservation solu-
tion. In fact, those concerned with
the preservation of prime farmland
and those concerned with the pres-
ervation of archeological sites share
a common problem: development is
drawn just as disproportionately to
prime farmland (Sampson 1978: 4),
as it is often drawn to areas of high
site density.

Agricultural districts, such as those
in New York, are formed voluntar-
ily to protect agricultural areas. Ag-
ricultural districts may require large
lot zoning, set limits on government
improvement such as municipal
water and sewer systems, facilitate
transfer of development rights, and
allow for assessment of real estate
used for agriculture at its use value
rather than market value.

In Maryland all counties and cities
may grant a tax credit (abatement)
of up to 75 percent, and in subur-
ban jurisdictions of up to 100 per-
cent, on land that has been estab-
lished as open space and on which
the owner has given a perpetual
open-space easement. In two of the
fastest growing suburban counties,
Prince Georges and Montgomery,
the easement and tax credit may be
temporary, granted for periods of 5
years or more. A tax credit of 75
percent may be provided if the
owner conveys a perpetual ease-
ment to the Maryland Agricultural
Land Preservation Foundation, re-
stricting the use of the land to agri-
cultural land and woodland (Mary-
land Historical Trust 1975: 32-34).

Vermont is one of many states with
provisions for use-value assessment
of agricultural and forest lands,
with no easement required. In this
case there is a stiff penalty for de-
veloping the land—10 percent of
fair market value of the property.
Use-value assessment is an impor-
tant tool in preserving farmland,
but even with stiff provisions for re-
capture of lost taxes if the land is
developed, it alone will not prevent

urbanization. If land values are ris-
ing, developers can use such provi-
sions as a tax shelter. Also, reduc-
ing taxes for some means raising
taxes for others. This can be politi-
cally risky. The cost of increased
services required if the land is de-
veloped may convince some to ac-
cept use-value assessment (Stokes
and Getty 1979: 8-9). For further
discussion of the use of differential
assessment as an incentive for
open-space preservation and farm-
land retention, see Coughlin, Berry,
and Plaut (1978).

For a different purpose, but operat-
ing on the same principle, and per-
haps useful also for archeology, is
California’s provision for reduced
assessments on National Register
and state register listed properties
through a 20-year contract in which
the owner agrees to preserve the
property (Shull 1975-1976: 346).

Development Rights Purchase and
Transfer

The transfer of development rights
has considerable potential for his-
toric preservation in both urban and
rural areas and for the preservation
of archeological sites, as well as for
other historic natural resources. In
separating the right to develop a
particular parcel of land from the
ownership of that parcel of land,
we are able to preserve the existing
use of the land. The right to de-
velop a parcel of land can be moved
from the original parcel of land,
where further development is pro-
hibited, to another parcel of land.
This second parcel of land may then
be developed at a higher intensity
than would otherwise be permitted
by the zoning ordinance. Transfer-
able Development Rights (TDR)
programs have been established in
Buckingham Township, Bucks
County, Pennsylvania, on the rap-
idly expanding suburban fringe of
Philadelphia (Richman and Kendig
1978) and in two New Jersey munic-
ipalities (Pizor 1978). Because of
their complexity, however, these
are among the few places where
transferable development rights
have been applied in rural areas
(Stokes and Getty 1979: 16).

Governments are purchasing devel-
opment rights to preserve farmland
in several states. Millions of dollars
are being spent to preserve thou-



sands of acres of farmland in Suf-
folk County, Long Island, New
York, through the purchase of de-
velopment rights (Klein 1978). Con-
necticut is raising $500 million to
purchase development rights on ag-
ricultural land through a 1 percent
transfer tax. Massachusetts has
started a $5 million pilot project
(Scheller 1979: 70). Seattle and its
surrounding area recently approved
a plan to purchase the development
rights on up to 12,000 acres of farm-
land (National Trust 1979a: 4). If the
development rights are purchased
by the state, farmers can afford to
sell their farms to the next genera-
tion of farmers. The preservation of
farmland offers considerable inci-
dental protection to archeological
remains. If the funds were avail-
able, a similar method could be
used specifically to protect archeo-
logical sites, though for smaller
areas.

Land Banks and Land Trusts

“Land banking involves govern-
ment purchase of large tracts to be
put in reserve to control their future
development and meet such future
community needs as industry,
housing, and open space” (Stokes
and Getty 1979: 13). Land can be ac-
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Photo: Courtesy of The Nature Conservancy, taken by Dave Bohn.

quired well in advance of need,
when prices are low. The public
benefits from the land’s increasing
value and orderly development
(Coughlin, Plaut and Strong 1978:
225). The land bank gives local gov-
ernments far more control over the
land than they would have through
the planning and zoning process
alone, and it allows them to coordi-
nate the need to preserve archeo-
logical sites with other community
needs in assigning different uses to
different parts of the tract.

A land trust is a private non-
profit community organization
that typically purchases or re-
ceives by donation critical tracts
of land. The land can either be
managed for conservation or
recreation or can be resold sub-
ject to development restrictions.
Citizens in Lincoln, Massachu-
setts, formed the non-profit Ru-
ral Land Foundation to pur-
chase and protect a historic 109-
acre farm from intensive devel-
opment. It transferred the most
significant 54-acre open-space
section to the nonprofit Lincoln
Land Conservation Trust to be
managed for conservation and
recreation and developed the
remainder in such a way as to

Santa Cruz Island Archeological District, Santa Barbara County,
California. When The Nature Conservancy purchased the island, the
difference between the $50 per-acre paid and the estimated $5,000-
per-acre market value gave the owner a tax deduction stretched over

several years
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retain its rural character. The
profits from the development
covered the expense of keeping
the 54 acres open. Working in
tandem, the two Lincoln orga-
nizations have undertaken
other open space protection
projects as well. The trust limits
itself to holding and managing
the land while the foundation
takes on the role of a responsi-
ble developer. (Stokes and
Getty 1979: 13-14.)

If an archeological survey were
done before the land was divided
into preservation and development
areas, archeological values could be
considered as other historic and
natural values are in the operation
of a land trust.

Greenline Parks and Greenbelts

“Greenline parks,” such as the Adi-
rondack Park, New York, and Cape
Cod National Seashore, Massachu-
setts, intermix public land with pri-
vate land controlled by easements
and zoning. Greenline areas are
coherent resource areas that are
comprehensively planned, regu-
lated, and managed by an authority
set up specifically to preserve its
recreational, ecological, historical,
and cultural values. The advantages
of a greenline approach are lower
costs in establishing and expanding
the park and greater political sup-
port since less land is taken and the
possibility remains of preserving liv-
ing historic communities. The chief
disadvantages are overuse of the
limited public lands, landowner op-
position, and difficulties in enforc-
ing regulations (Kusler and Duddle-
son 1978: 117, 125-126). Greenline
parks offer incidental protection to
archeological remains by reducing
development. Archeology should be
a consideration in deciding what
land and easements should be pur-
chased.

Greenbelts can offer considerable
direct protection to archeological
sites as well as indirect protection
through control of urban sprawl.

The city of Palm Springs, Cali-
fornia, purchased Tahquitz
Canyon, a desert oasis sur-
rounded by literally hundreds
of archeological sites, as part of
a greenbelt around the city.
The purchase was assisted by a
Heritage Conservation and Rec-
reation Service matching grant-



in-aid. The community is work-
ing to ensure protection of the
sites and development in con-
junction with the Department
of Anthropology, University of
California, at Riverside (Barnes
1979: 10).

Nature Preserves

Nature preserves offer one of the
best opportunities for cooperative
preservation of natural and historic
resources. The owners of the
Young-Hirundo sites in Maine,
deeded them to the University of
Maine at Oruno, as part of a bird
sanctuary (Barnes 1979: 9).

Since its founding in 1951, the Na-
ture Conservancy has protected 1.6
million acres of land involving more
than 1,300 sanctuaries. Not only has
this program provided incidental
protection to archeological sites, but
also it has preserved areas of out-
standing archeological importance.
The conservancy recently completed
the $2.5 million acquisition of Santa
Cruz Island, California, which con-
tains over 3,000 known Chumash
Indian sites. These sites are of great
archeological importance because
the once numerous Chumash sites
on the 120 miles of coast between
Santa Barbara and Los Angeles
have been reduced to a mere four
sites. The owner of approximately
90 percent of Santa Cruz Island and
the conservancy worked out an
agreement paying the owner $50 an
acre for his portion of the 60,000-
acre island in a bargain sale. The
difference between $50 per acre that
was paid and the estimated $5,000-
per-acre market value gave the
owner a tax deduction stretched
over several years (Barnes 1979:
14-16).

Conclusions

Because important ecological, sce-
nic, architectural, and archeological
resources so often occur in combi-
nation, much can be gained
through cooperation. For example,
the French and Pickering Creeks
Conservation Trust, about 25 miles
west of Philadelphia, is gathering
easements to protect the scenic and
architectural values of the region.
Such a program could also be used
to protect the archeological remains
relating to the early iron industry
around Hopewell Village. In addi-
tion to preserving resources that oc-
cur together, archeologists, gener-
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Santa Cruz Island Archeological District, Santa Barbara County,
California. The Nature Conservancy recently completed the $2.5 million
acquisition of the island, which contains over 3,000 known Chumash
Indian sites.

ally knowing little about legal tools
such as easements, need the exper-
tise of lay persons and lawyers that
natural conservation and architec-
tural preservation organizations can
provide. The recently formed Ar-
cheological Conservancy (236 Mon-
tezuma, Sante Fe, New Mexico
87501), modeled on the Nature
Conservancy, has already been able
to acquire some major sites and is
negotiating for several more. Pro-
viding expertise in legal techniques
may be one of the biggest contribu-
tions fellow preservationists can
make to help preserve archeological
sites.

Likewise, those concerned with ar-
chitectural preservation and natural
conservation need to recognize ar-
cheology as another related heritage
value with an important constitu-
ency working to preserve the re-
source. Architectural preservation-
ists are increasingly aware of the
importance of preserving the
whole—the setting and district as
well as the key buildings, the later

additions as well as the original
structures and the houses of work-
ers as well as those of the wealthy.
And archeological remains are a
part of that whole, enhancing
understanding and enjoyment of
the complex of historic and natural
resources of an area. Archeological
remains provide evidence of how
the other resources came to be the
way they are, and on how they
were used by previous generations.
Legal protection for historic re-
sources must not stop at the ground
level.

Many methods used to preserve
natural resources and historic struc-
tures can and should be used to
preserve archeological sites. The mi-
nor role these legal tools have thus
far played in archeology is evidence
of the emphasis on salvage at the
expense of the conservation ethic in
American archeology. Not only can
archeologists learn from what natu-
ral conservationists and architec-
tural preservationists have done,
but also there is much to be gained
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A 19-century map of the Middle Mississippian Powers Fort in Butler County,
Missouri. Along with adjacent virgin bald cypress swamp, the fort was recently
acquired by the Archaeological Conservancy.

through cooperative projects that
will preserve all the important irre-
placeable resources of an area, in-
cluding the archeological resources.

Bibliographical Note

For further reading and study of ru-
ral conservation issues, the National
Trust’s information sheet on rural
conservation (Stokes and Getty
1979) contains a short, selected an-
notated bibliography. The Urban
Land Institute’s Environmental Com-
ment publications (1978a, 1978b) on
transferable development rights and
the preservation of prime agricul-
tural land contain selected anno-
tated bibliographies on these topics.
The Heritage Conservation and Rec-
reation Service’s multivolume Na-
tional Urban Recreation Study is a val-
uable source of further information
on legal tools for the preservation of
open space in rural and urban
areas. Volume I, containing techni-
cal reports 1-5, includes discussions
of greenline parks, differential as-
sessment, easements, and zoning.
Volume III, containing technical re-
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port 13, includes an extensive bibli-
ography on open-space and recrea-
tional land. The Executive Report
volume contains a shorter version
of this bibliography.

HCRS’ new publication New Direc-
tions in Rural Preservation contains
essays on preservation issues and
techniques, and tools related to his-
toric, natural, and recreation re-
sources in rural areas. It is sched-

uled to be available in November
1980.
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