
560 

Congressional Research Service 

The Library of Congress 

Wallllnlllt>n. O.C. 20!!40 

November 19, 1985 

TO House Connlttce on Interior and Insular Affairs 

FROM Americnn Lsw Division 

SUBJECT Comments on Department of the Interior Memorandum of September, 
20, 1985 Entitled "Protection of National Par~ System Units 
from the Adverae Effects of Air Pollution" 

You have aaked for CRS review of the above-captioned memorandum regarding 

the Department of the Interior's authority under existing law to protect alr 

quality in National Park System (NPS) units. The memorandum concludes that 

"[vJarious laws may be utllited by the Department of the Interior to some ex-

tent to protect NI'S units from the harmful effects of air pollution. None 

provides comp lete protection." Laws discussed ln the memorandum consist of 

the Clean Air Act (especially prevention of s ignificant deterioration and 

visibility protection), National Park Service Organic Act, constitutions! 

property powe r, Surface Mining Control and Reclamation Act, and federal end 

state common lav. 

Our response to the Interior memorandum takes the form of selected 

comments rather than exhaustive , point-by-point evaluation. ALO attorneys 

contributing to this memorandum were Robert Heltt (Clean Air Act), Pamela 

Baldwin (National Park Se rvice Organic Act and other park management au-

thorlties) , and George Cos tello (common l aw) . 
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Clean Air Ace 

The Interior memorandum quite appropriately notes the statutory 

limits in the Clean Air Act's (CAA) prog ram for procectin~ air quality Jn 

the nation a l pa r ks. To recapitulate, limit• in the prevention of siimifi-

cant deterioration (PSD) system include the follovin~. 

1. It is restricted to only two pollutant• : particulates and 
sulfur dioxide. EPA has ignored the expreos requlre.,.,nt 
in CAA section 166 that PSD regulations be promul~ated for 
hydrocarbons, carbon monoxide, otone , and nitrogen oxides 
by 1979, and for lead by 1980. 

2. No NPS units created after August 7, 1977, can be 
"mandatory class r·. Such units will start out •• 
Class II, and, If they do not meet the criteria 
in CAA section 164(a)(l)-(2), csn be downRraded by 
states to Class Ill. NPS units that can be 
downgraded to Class III include 224 out of the total 
337 units. (In fact, however, the redeaignation pro
cess has rarely been used.) 

3 . Federal land managers play only an adviaory role in 
redeaiRnation; statea may act independently of and 
inconsistently with the federal recommendation. J../ 

4. The PSD system confers no relief from the emissions 
of existing sources~ i.e., those in existence 
before the first application for a PSD permit in 
the area is received from a "major emittinR facility.· 
A facility must emit a considerable amount of pol 
lution (100 tons/yr, or 250 tons/yr, dependinR 
on the source) before it ls deemed "major.· 

5 . The "affirmative responsibility" imposed on the Secretary 
of the Interior to protect "sir-~uallty related values" is 
limited to Class I areas . Yet Class II sreaa, notes the 
Interior memorandum, "comprise the bulk of NPS units.· 
Moreover, the process through which this responsibility is 
to be exercised -- part of the reviev of applications for 
construction permits, submitted for proposed major emittin~ 
facilities seekin~ to locate In PSD aress ~ is • cumberso.,.., 

I/ CAA S 164(b)(2) . See Kerr -McGee Chemical Corp. v. Dep 't of the Interior, 
709 P:-2d 597 (9th Cir. 1983). 
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I ' 
highly cpmp l ex o ne and l s unl l k~ly to he Invoked or t e n. A 
state >(oVernor may )( r ant va lances froin 1naxtmum a ll owable 
i ncreases of S02 conct!ntracton s , cte~pJce the opposition o f 
the Secretary , If the Presldent finds the v a~ f ance co be 
!n the naclonaJ Inter sc . 

6. Th~ prtfcontittu c tJ on q! vl.!''-' nrocess noted tn the 1 prect!Jin ~ 
para~raph doe s not even a11ply lf the proposed sour ce ' s 
s it e Is not within a PSO area , even If the NPS unit It 
might ~ dvcr s l!fy affect ls within a PS ll area . l/ 

7. The vlslbllftv pro t ection sc he me
1
1n rhe CAA t s l i mited t o 

manda~o r y cl<1ss l areas (4 8 out of the t otal 337 unit s 
In the NPS) , nd tile Secretary bf the Interior I s J( fven 
so lely a n adv i sory fun c tion. 

In s um , the PSO tool s conterred by the CAA for protec tion of NPS 

a1r 1 qu llty arc confined to only ce rt ain NPS units , co erta ln pollutd1Hs , 

and to certhln em,•slon sources proposed for certain locations . 

Even wher e chc Secretary of ' the Int erio r' s PSO author iti es do come 

I nto play, the Ace doe~ , not specify what, tf any , enfo r ceme)it tpols the 

Sec r etary possepaes . i For el8mpJe , ou~d the Secretary s ue co invali date 

' a state pe r mit for conscruct lon of a ma jor cmltt t n• facl,lty , g ranted on 

th~ basJs o f a questionable determlnatl ~n by the s tate that the proposed 

~ource will not cause concentrntfo 11 s exceed in g the maximum a ll owah le 

Jncreases? The Ac t ts Htlen t on Bl1 c h questions , provt dtng d11 exp l fcft 

enforcement ro le only for EPA , the staL~s . and clt !z~n s (per t he c ltlz~n 

su it provisi o n) . 

lL i s an lnt e rescJnM .~ uesclon , a11pa r ent Jy as yet unde c ided, whethe r 

' Lh e Department o f the lnt ~ rfor C?H
1
ld use the c J tl zen-sult prov l ~ t o n 

y Alaba'f'a f'O WH Co . v . , Cos t l e, 1636 F. 1J
1
3211, 368 (ll.C . Cir . 1979) . 

,, 
I 

, , 
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1/ 
in the CAA- as auchoi t cy to enforce th e A e's PSO t .: ,tui rt!~n ttt, oc i ndcc:d 

co enforce nny eml ss lon
1 

llm t r.atJons impo:ied on t1o ur ced ~1nd~r Slate hopl.:R-.::1\-

tat I on plana. A literal read ing of the provl s f
1
on dues s uJl,(leS L Le s sval 1-

abJ llty -- any "person- may bring a c lllzen Su l t, nd the Department I s In-

}_/ ' 
e luded within the CAA ' s definition of " p•rson. Yet a court could wulJ 

S/ 
tncerp rt:t tl1c ke y enforc~ment sect i on of the CAA-; \JhJ ch speaks of enfo r ce-

mcnc ooly by EPA , as reflectl.ng H congressionul tncenc t hac l::PA b~ cht 
I 

solt vol ct: of the fede r al government in matters o f CAA c:nfo~cement. 

llloere the thre at to national-park a i r quallty seems fro1n pul lutlon 

' 
sourct::t that a re (a) numerous, and {b) ouc-of-state, the CAA provides no 

' effect ive mt?chanisl"'I tor forctn~ abatement of emitiSIOnb from 8uch sources . 

Section IJO(a)(2)(E) does r e quire state plan• co --

prohibit any stationery sour c e wl thln the Sta e 
from emittin11 a ny al~ polJ.1tun L In amo un t s wt J h 
wll l (I) prevent atta in ment r ms inr e 11a11 c hy a ny 
O Lh~r Stace o f dny . •• nacJon cd ... dmbl e11L a ir 
quality standard , o r (I L) In t erfere wi th J r ~qu lred 
Pt>D meas ur s In the; downw ind SL d te ' :J t mp ll!rnt!nC ac l on 

p lan Ii. 

Howev er , Lhc ldn~uage o f thiH prov i s J0 11 , wlLh Je s ft>cus on Jndtvldual sourc~!I. 

s uggest• the d i ff i culty of l1iv oklng IL co di!ul wlth re,:l lln w1<1e r•o llutl on 

sour cl:!tl. Til e prtnc tpa l int erRt~ t - pol Juel.on provlti l on 111 the CAA , 
11 I ' 1 

section I.lb , l •s a l so J:(ea rt!d tb chn:uts from 1nd.tvl'1ua1 ou t -o f- t> ttltc ! 

I. 

1.1 CAA § 304 . 
I 

~I CAA ,§ 102( e) . 

1/ CAA I IJ . 
' •' 
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sources, a fact attested co by che fail ur e co datJ of etforcs to use sec-

I 

t i on 126 for abac'etLen~ o f reg ional emissions causln·g ac i d raln. ln any 

event , scetion 126 can be invoked only by scacee1 and theJr pplitlcal s ub-

dtv t s1oris, not federal agencies, and only for ens urin~ maincenttnce of amb i ent 

Htanda rds , nuc Ps o increments . 

' Th~re le, f~nally , an inher~nt tension Jn the lnucicutl ona l a rrd11 ~em~nt 

c reated by che CAA. tn the, rea lm o 'f air qua l ity , the federal agency specia l

ly cha rged wlch protec t ing the nat i ona l parks (lnte rl or ) has , for the moa t 
' 

pare , only a consultative ro le . The federal agen y wi t h al l 1rhe enforcemen t 

auchoricy (EPA) has a broad spectrum o f el r-~ u a llty concerns, of wh i ch lldtJon -

al-park air quality is buc one. Scates , coo , hHve th~i r own priorltlee dnd 

e co nomic needs , with which nati o nal -pa rk air quality must of ten compet~ . In-

deed , whi ch PSD areas should 1 be mandacfry c l ass 1 , whether e tatt! S s ho ul d have 

s o le red e s1gnat1 on au t hor l cy . e cc . , w er~ J se~ep · Loap l y WJt c t, ~d by stH t es during 

enactm~n c. of ch e 19 77 CAA amen~menttt . 

National Park Se rv1 ce Org a n i c Ac t and 0 5hcr Park 
Management AuthortcJes 

' I 

Cong ress l c r eared che National 
I 

Park Servi ce In 19 16 
. I I 

m~osurbs d ij conf o rm 
I 

I 

u I ate t he pa r ks "by such means and 

t o promote a1ld r e ~-

t o the fu ndamental 

pur pos~ o f che sa i d p rk s 1 monuments . an d re d~rv a ti ond , wt1t ch purpoue l s 

to conserve the soene~y and che na t ural arid .hl d t o rl c o bjec t s d lld til e ~ wlld 

life ~here J n and t o prov id e for tt1e enj oyment o f the sem~ ln s uc h mit nn e r 

and by such mea ns as wJ ll l eave chem un i mpai r ed fo r the enjoy1re nt o f turur" 
6/ 9 

generations ... -

!!_/ Ace o f August 25 , 19 16, ch . 40!! , 39 Stat . 535 , •• an1ende d ; 16 11 . 5 . C. 
t l ec seq . 
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' I I 2/ 
The Gene r a l Authorities Ace of 1970 a rcl cul ated sum~ of the values f o r 

which unlts were added to the NPS, deftn~d [he eyscem , a11d c t arlf l.; d ce rtain 

park management auchor lei es . As "111 be dJ scus sed further l 11 th e p•rt of 

this me morandum on dommon law actions , lt Is a we ll -establ i s hed 1>r lnclp l e 

t hat the Unitt:d States may br Jn g su l t ro pr ocect t Lt1 pro1~rcy 1 ln mu II U1e 

' same way as any other proper t y owner can. Th i s aut horit y seems to hav~ 

been implicit tn the park laws e tn de the purpoece of uarkB were set o ut 

J 11 19 lo . In 1978 , Cong~ess ame nd e d the 1970 Act by ~laboraClng turther 
I 

on the managell'ent o
1
f he 1 NPS in !language that expre ssly men tioned proce c[l nl!( 

System l ands : 

Cong ress further r~afflrmu, rt ec J ared ~ and 
el l rec ts chat t ht: promo tion a 11 d r.:glilaL ion of tht: 
va r Jous areas of the Nucional Park System , as 
dmfl 11 ed In sec ti on 2 of t h l a Act , s h a ll be co n
si ste nt with Bnd fo un ded 

1

ln tht! p11q1osc eetab
llsh1~d by the fJrsr st:ct l on of the Ac r of A1181un 

25 , 19 16 , co the common benefit of all the people 
f the United Stat e-='• Th-r: . uu t horltnc: l on o ac -

1 
Llviciea s ha1 1 be cons cru eU and the proteccion

1 

managem~nt, Hnd a drn t nldtruc l o~ uf ct1e~e areus 
s hell be conducted 111 I lg ht uf c ite l1l.t(lt publ l e 
vd lut:: and fnte!(rlty of th e Na1: l o1utl l'ark Syi:.tem 
a nd s ha J L no c bt: ext:rc t ttcd In dcr f.IK~ L i on uf 
the value8 and purposes f o r wht c ll these varJou s 
areas have hecn 'e aca blittlled , except 110 may ha ve 
heen o r a ha l l be dlrec Lly An I Hp~c lJ· I 111 l y pro
vlded by Congr~ss. 

'l' he I 
1• i 11 ccnc and 11e c,eaei t y fo r chia l anguuK~ ha s genera t e d concr o ver sy . 

I 
'!"ht 

language was pare o f l eg l s lac1 o n that wjas prtmartly t.le u tgu cd t o pr ov id e gieaLcr 

protect l on t o the Kedwo~ Naclonffl Park \ 1~ Cal l for nl a . Thac p&rk had been es -

IJ Pub . Law 91 -383 , 84 1S La t. 82S . 
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8/ ' 
cabllshed Ln 1968-;- buc' lol(glnR acclvlcles on lands ourt1 l de ch~ park bul \JILhln 

the same \Jatershed uere threacentnl( the trees within the park . 

The 1968 leglalaclon esLabllshJnfl che park lu.d aucliorlzed che Secretary 

co a qu ire Jncerescs in lands by donacton , or to "enter into contracts and o-

operative agreements with owners of land on the periphery of the park and on 

wdtcrsheds tributary co streams wJchin the park designed to assure that the 

onsequences of forestry manageme11~ , tJmberJn~. land ,lse. and ~otl conse r vaLJon 

practices con~ucc.::d tht!reon . or of the lack of such praccJc~a, wi ll r1oc adv~rs~ly 
'J/ 

affec t the timber , soJl. a~<l s treams wlt ·lJ.n the pork au aforesa ld •.. - The new 

' park wa s robe managed l n acco rd aru!~ with Lhe l9lh l e~ J slat lun. ll owever . these 
I 

measures did '1o t prove a~eQuace co procecc th t! r edwoods from tht! eros t on and 
I 

sedt~en t ac t on that restilted ~ram t l mbcr~nR 011 l~nds wtcl1tn the watershed of ct1e 
I 

park, the Secretary of the Interior diJ not uud.::rtake any otht:r occtons, and 

ht~ ce Cong r ess cons !dert::d var 1 ou s nH::nns co at:..:nre grentE:r protect Jon. 

11.R . 3Rl3 "88 fncrodu ed on Fehruary 22 , 1~7"1. Tl+e hill as r~porced "Ith 

atiendment by the Houtie Committee on Interior and ln s ular Affairs reflected the 

proposed drafc sub~lcted by Lhe administration Lhac sLrenKLhened rh~ auchorlcy 

of che Secretary In ~everal s l 11n lfl canc respects . In addfrlon to lncludln ~ ad

dlconal ac r eage wlrhln r~e Redwood Nat ion al Park, the bill also ~xpanded che 

authori ty of the Secretary to enter tnco contracts and coopeC"ative agr el:!n1cnts 

wfch lando.,ners and nrher enLlcJes outs i de the park . 

I 
I 

Secclon l(a)(6) aulhurlted 
I 

ct1e S~creta ry to r ~ vt ew s~~te regu l atory provlHions appl t cabl~ to zones c rJtical 
I 

• 
' ~I Pub. Law 90-545 , 82 Stac . 931 . 

I 

_;'.• j l >,• I, 
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Lu JU Olt:: CLion ot the Park and, It thc:y w..-:rt J1i :H1ttJ c lc11t. Uirt! c tJy regul tH:c: 

the 11se ot th.: lanJB: "rhe Secrt! ary ls uuclloc1£ed co pr c11uulKBCt: unu c1nforct: 

rcasonc.blc rcgulactontt of anc.J ret1criccto11b on hurvt:sLJug ul tlmbt:r and Ja.nd 

rchabllitactoq and mbn~ement pua c1ces within suc h £0rlcti , 11t:Cc8tHtry to pa -

vfde continuing proc~~c1on co the ldnds and ocher rea.our t!S wlchin Lh~ pttrk 

Furthermore:: "The Secr~ca r y is furrher dlrecced Lo rtqu.,sc che ArLOrney 

GenMal of Lh'l
1 

U11Jted Sta res ro lnfclace dn accfon for 11,JuncLlv.! edict co 
I 

' prohlblr •any vlol hr Jon or anrlclpoted vlolaLJun of re~ulaLJont1 dJ~ptcd h"ic-

unllcr or to otherwl~e require cli e r~hablll tatio11 of prJv 41 cely 01.1nf!d lcrnds or 
I 

t o require ocher l11nd use pract J cea necetisary for tht! 1lroccccto11 uf the 1n -

leresttt of t h~ Un I ted Scates through action or luw . :> 11 ch an d t Lou wi.I) 1 Jc 

: 
t1po11 a show ln~ of present or li ke Jy dn1nage co eatal,Jish~d park redourc~ri wlch-

ou r rc~.ard to any otht!r provision of lci\J or standard ot LOlldu \! t .. ·• 

Sect ton I (b) cont 1lned Lht: lan)l.11a~e arriendJ.ng lht! llJ/(J Act, rc)(a dtnA 

I 
1,rotec c1on ot th~ parks. 

ln uua1 , the bll l con c atn~d three devices by whJct1 uc civlcJes on prfvatt 

lands OUL t$ ldc tht: 1H1rk boundaries wight be concroll~d: zontd wt thin whJch 

the SecretHry could reguJace; authortcy for dulcs co ~11forct! any such r~K- ' 

uJatlo11s ~··co otherwise re c1uire che retiabt.l!tatton ot i>riv,nely owut:d Jdndt1" 

~ co '' rc!quirc other l and use practlccs necessary fur 1.ne proc ccl ton ut Lh.:: 

111Lt:res tB vf che United Scares"; and auchur1Ly (in the llt:W languag~ amt:uilfnK 

Lh~ 1970 A c) for act i ons ro "pror.cc" parks . 

'lht transbounttury ettecca of ihe regulL.1Lo~· y zu11et1 und 1udJ Jal d 1.tons 

J ; ,. , •. ' :. 
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of auchor tztng euits LO abate or control land use pt·acctces 011 private ldnd 

even aside from the existence of an express ferleraJ re~ulacory pro~rbn1 al~o 

Is expressly ats ted, but tl1e underlying reasontng ;Jn support of the prov1Hlun6 

-.ould cer ratnly be of tncer~'S C ae the express acaclnl( of auchortcy for ~u h ., 
sui t s was d~ftnlt•ly noceworGhy . 

Th~ ln t end~d crsrsoou~Jary appltcabt !tty ot che 197U am~ild111cnc of Che 19 70 

I 
Act it' not cletir on its tace. The langu ,ge could have been lnL..:.ncted oil l y co 

guide actions of che Secre tary within parka perhapt1 r.o cmptiosltt! thac He-

c1vlt1es t o "'pro111oce'" the park• under che 1916 Act muse a l so al..,aya be pro-

tecclve of park values and purposes . le could also possthly apply to al l ac-

tlon• of the Secretary tn hts capac ity as che admtnlstracor re•ponslbt~ tor 

managemen t of the NPS , and In his ocher capacltlt!S r"laclng co federal lands 

(e.g., as admlnlscrator of the federal mineral-leasing prol( ram). It could also 

refer co ac c1 o na of the Secretary and of all federal antlctes. le could a lso 

refer co proceccive uct~qne of the S~cretary to be take11 eve11 as to acttvitles 

on nonfederal land• Chae chreacened 
0

NPS unlcs . 
I 

The Hou:;e cb~tltce report focused primari lv on the new a u
1
thorlcy co re.((-

ulate private Jar\d~ wt<t1ln the Cfltical zones, and l1\dtcaccJ t 1haL these pro

visions had been approved by bolh the Sotlcltor ' s Off t ee ac the Deparcm.nc of 
10/ 

che Inter tor nd the Department of Justice-:-;- Th ts legal analyuts ta noc avnl I-

able co us at chle ttm~. The report furthe r note8 that··~ similar appro~ch has 

previously beer1 adoptt:d by the Con~r~ss ~fch 1 r~g a rd co flres on areas surround

' ing National Port:sc len ds ; with ref(ard to mintn~ in va
1

rtque National Park Se r-

~/ 
I i 

11. H. Heporc 581, ~5th Cong . , l 6t Sess. , 25-26 ( 1977). 
I 

• 
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vi c rlrc&H ; and , ulch regurd LO ijurtdCc 1ntotn octlviLJc~ on ~t r LaJil µ r l varc 

ld11d6. ·· re ts with ch1H ha~kgrotJnd Lhac ch~ Commltlcc ddOp ted Lhc reKuldL~ry 

.!..!/ 
provlolun• ln 11,.R . J813.'" 

J'hc rt:gulaLory provletons wc~t.:: Lhosc tJuhniiLred by <he Ad1r1f1tJtJtr.&L l un. 111 

I 

I ts rc1H1rc on Che proposal, the IJc1>•rlm<:nc ot th" Interi or rel.Heil the piovloluuu 

1111tllut l.!111 ~ thf Secretary Lo l"t!ltUctiL rlie. AlLorncy c;tnl.:?rttl LO ttcck Jn t 1111 c 1 Ive: i e 

ltc:f only l o vlolucions 1ot Lim SE: rccary ' tt rex11Iacto11.:; 111 LhU t> pc t:1J J £o l lt!b. 

Tht: repor t did no t comment on the cer.ialnpcr 1.>f rhc brodJ tiuJc p1 ovldt(lus. 

As to the riagulacury aucllor lc y 1 the t~ e:porc ~raced : " Wt: do not h wcver, v lc:w 

I 
dooh author lcy bS ~ectinJ( a precedent for Federal Re: •u l&ti on ot prttJdlc ldnc1b 

I I ii 
adjacc:ut to o thtr parks in the dh th:n c c: ur c: <ludl ly exc.c:pctonttl c tr c umtt t tm ~cd . .. -

'the report did not tllurnt1rntc: wht?thcr che anit:ndn:1l!1ll to tht! 11.)/0 

Act was intended to hav~ traoab\luodttry c.ftc.cLt:i: , sayJng only: 

..! .. !/ 

J.J..I 

.!..!_/ 

The proposed 1.~tslacto11 also orov ld•• 
f or an ank!ndment to tht= Ceneral Auchorttict:1 
Ace of 1970 co furth er deflnE: the Sccrecary 
of th~ lnt~rtor'e dutli.:a mld lf m1c ac t o 11t1 \.Itch 
r~ gar<l co the nJmi 1ti 8trHcion c1f the Nati onal 
Park System . Thi• provision prov ides rhal 
the protectto11, m&nagcmtnt anJ uJmtniscrat Jon 
of t he various arcdd ot the system , as pre
vi ous ly def tned, m~1et b~ cons i stent wich choae 
hlRh purposes orlMln•~ly establl """by Con
M r~ •• with che crtlatton of th" Nac l onal Paik 
Service tn 1910~ ~hllc thl~ •CdOddrd o t 
<iedlalonmak ln)( should qc stllf evl1Je11c . w. 
teel chat the. conct11ucJ prc:&sur..: up n the 
Nae.tonal Pa'rk System curlay milkes a redcacc: 
ment and reeurorceoJCnc. ot these bHSlc prem
ises very appropriac~ . .!..!_/ 

.!.!!_. at 2 7. 
I 

Id . ~[ )). 

T d . 
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When the 1 le~ l ttldrlo n \las ci.>'ls i dcred on
1 

che floo r, au an1c11t1mcnc In tht: 

! 
n a ture ot a subs c J cute: be ca me the fo C1 u S o ~ lhe debate . Co n~ree;smdn l 'l it It p 

liurtonl, a s po ns o r 11 nd11rue mbe r 6 [ chc Comm lttc! C: _on lnt e rJ o r and In sul ar At fa lra , 

11 oce<l ch at t he p rdv J s J~ns for re~u l ato r y auct1orlty had betn d~let~ ct ~n Lhe 

S u bst~LULC.:: 

Ho r e pa r t i c ularl y , If the members of th e com
mttt et: "'I 11 recall, the sub ommittee btll carr i ed 
a prov i s l on for r egulat o ry authority, Yh lch I 
thOUHhl was juscifi~d ~ Jvc n the ci r c urnstu nce~. 

Along with thee r egulatory nu rhoricy w~nc ce rt a in 
I 1 I unct Ive aut horl t v fo r the At co rney Ge ne r a I an cf 
ot he r co llateral legal too l s . The Se nate , In 
facfni: this ma tt e r, declJed cha t Lhe r o tcntl a l 
ri sk of the p recedent ~1erhaps ou cweJ'thed the j 11s-
clf lcatton or tf•lo pruposal. So , the Sc11dc e , In 1 

adopc ln~ c~e same bas i c 48 , 000-ocre des~gn <hat 
the lt ous c= ,dc velooed -- chat wah a l so lhe des i gn 
o f che administ r a ti on -- subs tlt11t e d for the reg
ulaLurv authori t y certain ah tlltl t!S qf che Sec
r etary to acqui re land In a l0 , 000 adre park 
prote c c1 on zone , and as a ret>u lt then d r orpc:d 
en~ variety of le~a l coo l s c h~ t rhe 1ll ous e comm1tc e~ 
recomlilended In I ts bl I J. 

lt appeared to me Lhat th l • co~p rom l se ach fdvcd 
ess·nt l a lly the pro cec tl on of the Reb wood Creek 
Has i u •• : · • Because u e can uch l cve 'an eQ 11fval1:: n t 

I 
reeu l c , t chou~hc t c \11 se t o ai.:cep c the Se11ate views, 
\.11th a rc: flnt=menc , in char res1h: ct . J..!:_1 

I 
Jc ts lnterP Gt 1Jng to note char Jn ht s rema r ks . Rep . Hurcon ttnk~d the 

I 
a uchoriza c t o n of J 1'\ j un c c1ve ~ utc s w1th th e a11thorlcy of the Scc r~t a r y Lo h a ve 

' I 
promul gaLed ~egu1la t1 ona concroJJJn.r.t u ses un private l a nd s wlqdn chc: d c S f )(nBtt!d 

!!!_/ 
1
124 Conjl . Rec . 29 10 ( 1978) (emphasls1 ad"'d) . 

I ' 

'I 

" 
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zones . even choug li Li tt: lar.guHge WdS nol fto I I in I Led ort<l ct.1.:: pc ovt~iou .. 1mc 1i.ll i1K 

Lhc 1970 Ace WEiti rec a tn ed . T ht! Conli( r e~r1m<:1 11 1 s rt!11h11 kb 111uy 1rn 1ity
1 

Ll1crct o ic, l lidt 
I 

an abl l i.ly LO e n) u ln actJvltlet:i 0 11 prfvaCt! landb t s 1I OL J1 \tc 111 1c \! co Ii· ·u nlc i1 c::d 
I 

by Li ie l'J 70 Ac e omc.11d1rcnt l angu age. 0 11 Lhc othe r li H1h l , JH.:thapb h l:a rc1uJtkb 1 t!-

ferr~d o nly to that part o t tl1e t11 junc.:c t on language tl1dl Y8 6 rc:ldlcHI tu Lhc itq( 

ul aLu r y nuchu rity, and \Jer e noc add r essed t o the n: bC of the ld11g11d~c; lo• ili(ud ~c 

th aL perhaps wa:J seen as mere ly r es t a tlr'lg th e t!>c. l BLf ng u u c hor t cy ot the !:icpc Lt1ry. 

·~he re ma inder of the llo uae debate d Jd not re tur 11 Lo chc~c: tssui::~ . 

The Sena te version, S. 197b, waH Jntr oduc~cl 0 11 AuJ.;u!J L I, 1977 hy S~nult1r 

Cra11~ton . As introduced , the Senat e b.111 a l so f 11 J t Jdlly rcrlcctt:d tht! sp)(i<. ·~tl.>11:i 

ot Lhc Oupdr Lmen r. of lntl!rl o r. 

111 sl!ttfnK out th e orig i nal adm l n t s cr acii.>n-g u gKetHcct prov i sions di -

tc ting prtvdte lands , Se n. Cra u e t o n :iaJd : 

~·urthermon:, t he hi 11 en h ances t he n11Lho rJL y 
o r tllt! Secr~Littry to p r ot:e.c t thc: r e:.:1ou r cc vttlut: o l 
Kcdwood Nat l onaJ Pn r k by u,1t hor i zlng t111n tt> ca ry 
ouc a l and r i::h1::1b t lltaclon proR r ain 0 11 }ands n pdtream 
anJ adjacen t co th~ park . Concraccs o uopdrallve 
etl(re~men t s would be auchorlzcd t o Initi ate , dc::vclup , 
dlld f wplcroen c su ha p r oj(ram 0 11 laudH co11trlb11tf1h1, 
oi~nif tcant sedlmt!n l atlon bccaus~ ot µasc l iuht 11i:.c 

prdc tt ces and t o redu ce r l sk of t 11r thc r .lr1m6~c Lo 
:atrcame l ~~ u r eas a1ljd ~nc co K~dwood Creek . lht: 
Sc::c['eta r y i s also nu tll1utzcd t v c s t ab l ls h zo111..-:~ 
where l ['e g u 1 a t t Ol'ltl ttft! hc 1.!dc ct to proccct Ll1 e iJtH"k 
rei:; o ur ce~ cram ac clvlcl ee and tnc e r fert! 11 Ce o c 11 r 
rl11g on 09n-Fede r afl Jo111..l 1:1 , and co c;:1)for.- l:~ r t!u .:u ... 11 -
db J e: Llmbt:r hdrvcs cln R, l...tnd i.-ehab l. lltatlon. a 1ltt 

n1aua •emt!nt prucc f cet1 wlic::re cite E:xis c tnK Scu tc o t 
Cd lt fo rni a rt!g uldLI On d a r ~ fo u11d 1ns•1fflcfenL to 
e l1ieve Ll1~ n~ccdsary prote c tt on . S~crc::~ary A~,f tud, 

I n hts trdn~micLal l ett~r co the Congrt:~H. 1\otcJ 
Ju Lh1u rt!gdrd that tht.:de sct:ps wc:::r ..: cons tdc 1 t t 
ne essd r y bccat1~c of tt1t cxcraorJlndrlly 11agtle 
ec logy of the Red1Jood Cre.,k wacer.h.,d, pun I u -

' ' 
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larl y Ch• rail Tr•es Grove . The S•crttury rur 
ther noted, hoY~ver 1 chat tl1Js grant of author
ity uould not be v t eued as establlshlnR a pre
ced•nc ror F•deral r egu lation of pr!vuce lands 
•dJ" ~nt LO othe~ parks Jn ch~ absence 0 1 cqual-
1 y exc.p tl ona l , ~ lrcumstance a . .!J/ 

I 

Thi: 01om1ttt! on l::n rgy tind Na tura) Retiourc~s , to whom the bi I 1 YUH rc lcr1 c::d , Cl t: I 

aeletcd ctu~ provlsto11
1
u on Lhe Ct!g;ulacory zones , a1\d l njunctJon¥, but tetdlncll the 

I 
language a mt:ndJn~ L11e 19, U Act . The CORlfl'llltee {t:.po rt ntHes tl1<1t tt1t: rci(UldlULY 

I 
dULl1oriLy wae; a " 11cw aµprodch" .ind th'1it duthor1Ly for the SecreLary t o acq\.1l cc 

addJtJonaJ land& tn a cr ltli.:a1 zone if har~fu; us es \Jere occurring would h·Ltt:r 

solve che prohltm. II Yt:Vc::r the Commtcreii rcp9r t ;jJSo St:.cmecl co lndf c11c~ 
, I I ;- I 
I 

the re1teratlon of Ghe high value o f National Purk l~nd~ conc•lndd In Lhe 
' ' 

amendmt:nL to ch e 197U A(!t C'3u ld serve as a btuds f o r ju<ltcLtl lntervc1nt ou 
-- I 

Jn uoes 01 prlvatt
1 

!&old• decril"ental to puks: 

11 

le 1s thd bens~ of tt1~ ommiLLee that tl1~r~ 

u111 be a cnn cin~lng need t~ prat~cc the ~xpanJed 
Redwood Noclona l P•rk from oct!ons on prtvace lands 
'oca

1
ted \.IJthJn che same ecologtcdl unlC:J au the 

r•rk. 

In ~arL thla need ca n bb me L hy fh~ exerc i se 
of che auth<>r ltJc s provided by !:KlsclnK ae~tlon 1(e) 
uf lt1t! L9b8 Ac L. fhe Commlttt:c Intends chat th.: au
th o rtct.:s provided therein wlll be1 exerct:h:d e1s ne e- , 
~BB~ry co pro~e c the ~ark . 

I 
In pdr L. tt1IS need can alba be m~c by the lni-

Lldtl on of legal action a~alnsc A tlvltles chat 
thre.1en cht park 

I, , 
.!.2.1 123 Cong , Rec . 25847 ( 1977). 

I 
I 

, , 

111 Lida rt:~urd. Lhc comwltlt:c t:1t1· nn1<Jy cnd11rsea 
cite Admlnl~tratlon • s propoer.:1d au1cndmcnt to c.hc Ac t 

o r AUli(UdC 18, 1970, ·oncernJn)( Lh~ mttlldJ..tt:11\C.flL o f tlie 
Ndt1ona1 Park System . co rcto uH a11d insure that th.a 
batdtt for dt!c l s t1ontnakJng ~J ng Liit! !iytttt:1n con
c l owes co he the .rlt.,rla provlrltd by ' lb IJ . ~. C . § I 
-- chut l• . . • I report quot~s I ) Tlol• r•dtut.,
m..:nc oi Lhcoe ht g lll!dl princl1>1t:a of munuj.(cmc:nC Jt1 
dlso Jnu:n d~<l lo Bi::rvt: as che bd:iitl t1) 1 11ny1 Ju-
d1ctal resoJuLf on of competing pr1vare uncl p11hl f c 
Vi1lut!ti Hl'H.I intcretH8 tn the af't:fls ::111rroundl1tK Rcd 
\Jooct Nettional Park and io thcr areas of the NoLlnual 

Park System . 

1Tht: co1runlttc:e re ·ogn1zea 1 however, rh1H uclthet· 
St! cion J(t:) nor lc~ aJ ~<:lion li ave been Locally t1uc
cessful Jn prot~ccln~ park resources. It a l u rc: c-
0~1dzed ctu.tt Sec retary Andrus has aLrOnKIY t e~ tltJt:ct 

cliac tht! ric<1uialtton of the udc!Jt l n11dl 48 , UUO 111,.: re::s 
wlll noc, by lt:.rnlf, pro[ecc Lhet1e e>qHrndcJ park re
t1ourceu. The 11dmtrd::1Lrac l o11 propos~d H utan<lby rc}(
u lacton approach to thls proble:m. le t~ Lt1c: tHH1sc 

of this Commit.Let! that the sftuac:ton dt R~tlwo.;d Na
clonal l'ark Js one \.lht!re a s t andhy ac<1ulstr' ton 1 or 
pro t ec Lt ou, zon..: ld m re apµroµrlHLc! . 

trhc rc)(ultttlon cbn i.: c:pt t.s r~ COKn! t.c1I Lu bed 

ntu approach Lu Ll1t.:tie Hdju\!enL ltmd type p1 oh lt:ms 
for Natlonul Park ~crvJct: arc ab . We hcJ lc:vc Lhc 

pr ob l ems at Hccl\Joud National Park t1rt: to o ur~c!llL 

to place r e lldnce on such~ new concc1•t. 

Aci.:ordJ.nKly, the comm itl. e!.:! hdb clelt:'Lctl Lhc: 
rt:.KulaLfon pruvit1io11s of S .. 19 76 docl, 111 li t!• • 
t herec.f 1 hdS :111hsc iLuccd a "Purk 1'1·o t ·CL l 1J11 

Zone .. .... J.!2_/ 

111 tht: st:cLlon-hy-b ct, l vn analyslt1 o t Lht: 1epo1· t 1 IL d~aJn I s ru1Lcfl Lhdt 

' 
tht: comwitl..:c:! dtdclcd L11c provtatohd rc c.1u~ tH ccl tJy lhc ddodn 1SLClll1 11 l 1H .bl(1u.1 -

' hy rt:~tddlury 011tlhJI lty 111 favor of scd11dhy acc.1tdc1JLI n duthorlcy ud dcl l-u 11h 

tu Lhc: ~xpld1HscJou ou LH>rmnlctee ~mc:nctm~11c l . 

' 
' 
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Jn ci l bCUSSlnli( Lhc
1 
&mt!uda~ot t o Lhc Ac t o r llJ7 U, Lhc r~1>0fC l1Hltt.: U l c:ti Lllat 

l he omrll l l t:t! WlHi co11cc:rned thac: 

l.tti g Jti o 11 with r egn rd l ~ ttr dwuod Nbtio11a l 
~ri~k and ollter areas o~ ct1~ d~b lctn n1ay t1nve 
hl11rr ~d th e rcspon& J b 1llt 1cli urcJ ·ul r;1 Lcd by 
th e 1916 Ac e c r cat1n~ r.hl.! 1 Nutlona l Ptirk Ser v i ce . 

I 

Ac: co rd fng ly, thf s prov 1::1 1011 ttJ~Kc:S t-=:d 1 by th~ 
ddP1l1 18tratlon would aollf:ar to hi.! pdrtlcu JcJr l y ap
l•«>P ridt e . Th• Secr.cary I ~ 10 affo rd tile h ighes t 
dl o-tltdd rd o i protecc:10 11 and Ca r e LO l ht= n a c1,raJ re
ti(HHCC8 wit hin Kefj wood Nactona l Pa r k !Jnd cht Na
ttu11 J 1 Pork Syst t:m . Nu dc!Clb l on ohcJ I 1 co1np r oini!u : 
th~se- r esource value s c>ect.?pt us Congr~ss may have 
""" lf1 ca ll y rrov 1ded. 17/ I -

I I I 
In e xpla t11tn \( the Cl)mm JccPe 1 s cl e l •t

1
Jon 0 1 th e!: r egu la to ry u11th o 1 I tv an d 

tn~ add iti o n o t neY acq11J s JtJ on u 11tho~ I Ly , ~e 1t. Abo11r t~k b L a tcJ ~ '' I hc. ll eve 

the Se~rc. t ary possesses ~u ir1 c JenL a utho ri ty LO proccc c o ur nar l onal piir~ s 11n tlt!r 

I 

urrcnt l a u. ur '(c the St:c r etii r y lo ut;t ctie dCQ ul siliou duchor it y I I\ rite park 

pr .. :nectton zone jud t c l t)Ubly . lt rcL a tn cd 111 the rin<tl bi 11 1 l wo ul d t. ~• Y Lhc 

con lt nl 1 ~ l tHt r th at che duCl'\Orfty )J.ivl!n Js no t a 1-egul atory · tuh, hu 1 1 rJthc r 

a l as t rebU rt Lo ~rt: v "t nr phy:, l cd l dumu~c tu IHtr k n : sourCt! l:i. 

)_!!.! 

I 

'J'hib -.:xp l a 11 ac l on l s oumE:whdt con cradl c t o r y ln that It Lhc:= c. 11rt 1.::11L Ji1w 

I I 
11rovfdc:b but 11c t cn t .1u c horfLy t o r the Scc1 tt«ry co procec c o ur naLl1111 <J) p.-trks 

' I 

hv ~omt?nQlJ ahfHl nji( hjr1n ul ace t ons 01"1 p r iv.1t t: l ;rn cls 1 Jc l :i dirt{ ult t v Hee 

I 

1o:hy t ht:: po"Wcr t o condemn thtlse l ands was necessa ry. Or , lf co nJ~mnaL I on a 11 -

t huri l y was n~ ett:ia r y b~ ause it was 11ot
1 the~ o f c hc:: fedcrdl govc rn mf! 11t 

1}_/ I d . u t 14 . 

I 
~/ 124 ons '· H.c . 156) (197.11) . 

I' 
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I l (' h : n l LO fJfCHt:LC ~he pudlb. 
1 1he ~ t l our .lt:s ub o l u110 Ill> 11o t sl1cU turlh •1 lto(llC 

the l\J/CJ Ac t r e l a l t?d lu lhc: !Hn.:r~car 1b ab lll ty t u JHOlt: ' L t he pd1ka ltuu. 

Tl1t? con tc:fen t! repor t provtdt:b oo adJ1t tC1u.a' Jart 11 ca t 1on. 
l:!_/ 

On balahn:, alLhou~li tht! t ss uc l o not r rec. 1run1 dlllbt~ut L y , ll cll'\IJrd l H 

vtctc Che httSJb l ur ttl c l1 mJ11d ~c1Jk:nt ~11d µr o te · t1 u u, l1t i:: ludin)( p r Ol&.: Li u11 

from tlK Ce rnal thrclJUL lldti Wd:f uncl o 11 hli:,f l y l mplJ c Jl 111 the: 191n trnd JIJ}IJ 

lantlh shou l d .,.u/ .. l~e a l l dc tt v t tic~ tHibO •~ l ult:d wt th L l1c.lr mi.1t U h(t: mcn 1 

d Od pro Le · c t o n . Co1Ut r- CNd a ~ U dbty \.18£1 d (L e,11.pt l 11~ l o 11 r o .t l hi! s~c 1 c LUr y 

111c o mnrt! v i ~o r o u s actinh . T he r .:: t e r enc.:s 
0

111 c llc l t!~lb l at lv e hl sco r y lu 

cite aJe<1udCV 0 1 · urrc11c lrJw un d t u chc: i11dh: t1lJun~ o t ·· hll1rr ~. t rt: 81iu1ut1 -

' hJ ltc y ·· rcvt:alt!d by Lht:: Hedwood Ndt l onir.d Park (k~. 11) Jl1 t~dtl nn (<libc' utw.:11 

be l o w) dppf!d r t o l nd(ra Le t l1 ut Lhc: tnccnt U•ttY ll Hvc ht!'61i LO prt:L;.tplLu l c 

mo re s oll :t co procer t tile park d l froin har mf ul ou Ln JJt a·ctv fcl t:tt . f't!Ju 

l 11tcrprerat1on i s quil t! hdr mon l ous wJLh the dcl c:. Lt o11 o r Llic c:>< 11r~dri 'S u -

rhl>rlty f o r th~ Sec r e.cery 10 Jlrc:ccly r ~gu l lHc \h' .tVHL •! lan i ts 1l11 Cd l de Ll ie 

:.:!._/ 11 . H. Repor t YJ I, Y5'h C,>n g ., 2d Sesb . ( 1 ~/ll) . 

1 ' 

' 



576 

' 
parks and lo 1ue tor tnfu1c1::mcn ot sucl1 rtguldtlon. Conxn:tie cou.J d have 

I 

conbtdert:d tht: Jnd.lrect on trol of prtva tt: land tlbl! ct1n.TKh juJiclal lo -

jun tJon ot l1araiful 11r11 c I ces mu 1:iore acceptable ti\ tha L tn Llh: latter 

HJ t:ua tl on Liu: ,.edc.;rat J.tOVt:rnmenc wou l d be a Ll nK 1111,.1c h at' uny 1.hhcr 11,,odownt? r. 

Laveu d.c rcluccan c:c o r tlu: Ocp.itrdmi:nt co pursue twc h 
1

<Jc thH I H i n the paij~, 

one may quesL f on the udt:quacy uf the spare .111d xenera
1
l
1 

looguagc l e:h
1
oih::n . 

Howcvtor, ctlc aufrt c lency of the lcmguagt: lt1 an l ti&je .. 
1
i:parate from le a 

intent . 

In th~ ltctgatl on ~urroundtng rhe MNP that wld rt:rt:ren ~cd tn tht: leR-

tslattvc htstJry ot th~ 1978 Act , envtronm~ntal groups had filed ~ult to 

compel the: Secn:ca r y to t•kf act i on to proL~CL the Park from luu-mful logKtrtK 
I I 

acttv11r fee on nearby lands. lt1 rhree! &Loges of tlie same case , Lhc tt:Jcra l 
I , 

d 18C C1 t co urt toc 1 the no r ctl~r .~ 1Hscr 1c t ot 
'1 

Ca ll for11 l a t ouniJ 1ch e Se rec.ory ' s 
l I 

1 
2U/ 

pccformHnct: or hlti 
1
dutJ ea to manage the •NP!l co he jud l t i a l Jy r~v l c\olet.b l ;:- that 

' !I/ 
he had tuJl.!d t o t:iirry oul

1 
lhOtic dutle:"B":'" buL lhnt ul~LWHe:ly lh:: huJ cump llec.J 

E:_I 
wtt11 the ordt:c uf lite cour t co do a:o. 

Jn lt i dlscu&d i u11 o r the thret tilagcs u t the llllKlltton that preceded 

tne t~7~ 1 tcglal dt 1 un , rl\c Inter tor mea1t.uanllu1a mukc¥ dt:vcral staccmcu l d dd 

co cht rcee.ontnj( ,and c.onc luttl ons reached by the court thdt do not appea c 

20/ Sterr• Clu b 1 v. lJcpartmcnt ' of the l(llf~
1

rlor, l7o f . Su11p . ~o (N . D. 

'!.J..I 398 t' . Supp . 2b4 (tLU. Cul. l 9 7 5) . 

QI 424 f. ~upp. l i2 (N. 0 . Ca I. l 976) . 

• 

" 

Ca I. 

I' 

1974) . 

" 
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11·he JutcCJor m murandum at lt. - lS co in.:clly nott:o Chdl ln I, Lhc 

cnurc cited boc:h lhc Nauooal Park ~crvlcc 0q( dfl1 c A c o t 1910 dlh.t the H.tW 

A t iltf cmpowcrinK Liie l!it..: rccury Ito pru t ~cL tile Pa i k, b11L l UCUth:d on lht: k.N t• 

Ace Lil d i ~ t:l"n ttpt!c t f t ca lly enfo r cc:ab!e ducl ~e. Ac LrJtd In chc rJdCOnd c_ t11H2, 

Lt1e Wl!WuClU11huli ar: 15 dtacee c ha L "wh ile on ce a~atn · lLL\IK bort1 thl! Organ i c 

Act d1HI the RNt' Acr: io supp\lrC of te a ~ene r Hl conclud l on, rhc co1ul ' Y ardb r 

acttJ11.!f. fu1tf\ tn., M!)ccU i c 1re1toonable 1tep1 1 thtlt chc Sccretd1·y mtgnt b• 

obl lg~d LO Lb"• wtch111 a rcadotubld time Lo acquit hlti t1C:dtUL!olry i:'~apon&tb11 -

lti tui t n · luJtiJ on ly choaii e a~~ona ldcutlriei.1 J n tl\e. 'uni que• Redwood p•uk 

l e11ahllt1>( lcgidlstlou .... .. Yt:t tho court'& opin i on m&k!.!& Jt clttt l Lhtet the 

~cc t· eLtH" Y e.llvulJ c>ecrc111e .!!! poucrd vettt~d 111 h .l m by la\J, 1tt1J pcarLl culurly 

tilodg llclat led tn the RNP Ac tj and Lhac he ttho~dJ per t onn ..!!..!.. ct.e. dutlt!b Jm

putJetl IJy lu\./ t11cludlng 111 p1H"tJ culllr th oth~ d ptlc il I · vnctt th: t out 11\ L11e RNl' 
£3/ 

Ac t--- a very dlfferen c tanphaa l e. Pe1111aps Lhu •ourL watt mer ely lndt ca t1 1\'t , 

l<Uuf propt:.tly tfOt Ch.tit le \JUUl..l 110( ttpetulatd tid LCJ the flf~ C ISC lldlUlc nt ll1c! 

accionu Liie Sectt:rary t1dKh t be obllgarc:d to rake ut'hli.!r L11c ~c:nccdl Hldlutt: 

lf Lhe Secretary aldu had fat led t o carry out tHa:i:tttcally cnua.ctdtc1t .. l•t -

utory dullt:ti. 

:,ilntldrly . Cht! lrHeC'tor memorandum uL 1h J11 d t caLe ti that In tHdtln.i( lhnt 

clic S«:!cret.ct t y 1ntght 1H:ck c lsrtflcatJon of the dltu1Hion fron1 Co u~rCijd , thd
1 

1 court haJ ''J wp ll ctt l y acknowlt:d~t:d t.pac ad~tt. l ona l Co u~reeuJondl dc tl o11 

\JOuJd bts ue ·ed1utry be r orc~ ch.a Sccr~t1 cary wo uld be cmpowerc1f en do anythi11M 

co ch11t cnJ nuL •itt:clr l c,d tu the kedwood leMJdlncJou. " Ad cu tile Lh!rd 

I 
ccute, the ~uio(,mJ~1• tiLJ(c~ at lb t hat b~cauot: Liie ~c retar)' " lldJ Od llth! f 

!}_/ J9~ P. Supp. ac 19) (.mphadla •ddod) . 
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ruudt. 11ur authurtLy Lo ljkc the o
1
Lht:r d " tlutld &1ropo::h;:<I hy Uh:: C'Ourt t 11 ltH 

bcl.oOd op tu100 -- c.he ~our t purK~d cht: Seerctary l of his prtviously t u ufhl 

tdi lur.: • i .. 'fuus lt uould :,Cc:tn ~ tcdr Lhdl the H.c::dwoo<l cases did 11 0L bup-

pun th.: notion th&~ the Organic A('t ,endows ch..: Sc! r ecary with exrens lvt: 

i 
ex 1 r u-tc:rritoridl jurisdict1011 whi h wou1J aJ h.'.>1J him to prott:Ct NPs 1ttlil8 

I ' 
t 1·om threat:, ri~inac tn '\ 1 o~ 1 1and~ wlthuuc the m. To the co1Hrdry , the cl..:ttr 

' I 

Imp I I Cril io11 Ol ~h~se CdSe.:J i s LhUL iC tH! S~~ r 1clury 1 ~ t!XLCa - Ll;!l"l i t or Jal llOWCC 

16 limited to thac exp~ess ly Id ent ifi ed by 0 11 l(ncss." (Eniphd•i• aJded.) 

Th lb concl 1u::1 iul docs nut 11c ccs~a rf ly tu I lou front o rcadu1~ of the. Cd~cs 

111 qut:ril l on. ~hi h inf c c ln<ll ale the l:Ot1Crary . AC tht! llOlc: of the ~econrt 

dild Lhc: npec i f 11cs of tlH! kNP Act , whi ch uc thaL tl1ne Hutho rl£ed h im tu 1nuct tt y 

N~l ch~r or Lht! latLer eftori:ti 1..1a!. . p r oilocctvc , 111 t)nrc ht=1' ..tutk •of ta c k of t: t lort 
' ' 

l>y Lii(! ~ccrc1.ory dOd In ,µarl bc:t.:dUHc of l dck of tuoJ~ . Nod tl u ns had bl!Cfl 
' ' ' 

' Ldkcn co aLtc:mpt co ca rry Oll l the genE:r •. il rlul l c::t1 of the ScL~tcory . tty 1 he 

time ot Lht! LhirJ case:: , IL ~OS 41utte ·h:ar lhdC the So.! rc:rary had ,, r -

Lctnp tt: d co Ct:dch agrccn,entb with Lht: Limhcr cum1ldnl cti dttd Lha( t l lO .:.t! cl -

turttt hdU t al l c::J becHu~c th e compao1eh hdJ not cooperatl!J. It was dlso 

c Jcar , hO\Jc:v1:r , that the Sec retary hurl und~r l dkcn o ther mca:>u rett that 

could ouly be unJer hi s genera l dULhor1L1e~ co accomplft;h p rk purposes 

.in ).tt:nc:riil dnd lhuse o r the ~:NP in particula r . Thl! S..:cret•-trY had, t o r 

example , r...: commend ed a l tcr11attv~ course::; o Jett o n i;:hat r cquLC"C::d &ddltlon-

J J I undt n~ 
1 

1..1111 11 tJtHi had dee I l nc.1t t o it'cq uctH, a l'fu uld ch chc;!re 1 o re the So.! 1 -=-

ldry cuu td f10l Jmpl~menL . luccrl o r also i nd t c olcd I L rcqucsrc::d lh?W addtclon-

di rt:~ulal o r y puwc::r over µcrtpht:r. d ~lm rrt:~ JrH:rnrlnirn u.1 solve Lhc p ruht~m ut 

!':_./ 
che lugging dCtivJt1t:8 wfLhouc. aJdttJ"udl tt:dcrat mu111c!>. 'lhcrt: It; a al~ -

1dficdtll ~tttt..:rt:n t! bt!CWe~n re1.1uc::ucin~ lc){Islacton becduSt uiH:: l.:i " 8 t1utlu.H ttv 

alco~cch.:r tttHI rc.ciuct>c.1.ng lt:gitda
1

tfon bt:CCtllSI:: di I y IHI[ 

cxisLfng nuthur tL y. The third catH! altio lnJt ~att:b rh ac tn t:cL· lor li tul hy dldl 

cfm~ rc: comn1cndt::d LO Llh: Just t i.:.: Deparcmt11c that lltl,'l.ltLlon he fn s tf 111;. cd LO 

rctitral n pc:rtpheral ct11iher pracc l ·es which imnd11 e 11 t -ly t illt angcr the. J>urk , t& 

t 25/ 
re c "mmendat:ton Lhuc Wtitj ··11ndcr con!U<lera 11 0 11 • . ,- There 

1

wau nu clalltH"iltlun us 
, I 

to Cht! natorc:: of the s uits rcconuncndc:d, bl1r tiJ 11c:e t I o I J lC J~CCcC~ry l~ 80 lcW 

speci t I c powcrff 111utc r the HNP Ace, i c appcbr.s re a~onab lt c.o ussu\nt: Llic.1t due.Ii 

!>u i cs would be hdt:H.:d un his mo r e genc:ra l uianagem-=nt and prott! •tl on dutfca Willer 

e!thd tllc RNP A~c o r th~ 1916 and 1 ~70 Ac ts. In e it her t•u•c , "'" ~.:<'rctooy 

WdS llUl rert1rning Lo Con~r~ss bec:aubt: he wa~ pnwt:rleHS co dct at dll unJ~r 

cu rr c:nl authorttlt:B, hue rathl.!r bt:caust: c~rtaln 01 ct1t: tt cc Jo ua he b
1
y Lh c:n 

soo~hL lu pursue were dtymlt:d t o~· other rea tJ ns , e.x • • Lhl:tl lli i gatlui; 011 

I I u e l lrOug l t c Ju.:.l l Ct: u~r)dflmt:'H I wh I L:h bt:hdl t ·H the: Oc.
1 

pc1rtni,ent I tt co 1d cc d t 1 h 

may oi- u1uy 11G1L pro J ced. 
I 

Tflert: l ur c , IL ty 11 0L c h .:a r LIH1t the llctlwood caucs do 1lOl tHq1purl Lht! 

notion Lh a t tht!' Oq~,rn t c A1~ C endows the Sc c leLur y wlctl tto111c t:>:L I U- Lcrrll u rt ,1 1 

}11rJsd l c cton . Thul power mny n1H be "t:Klc11a lvc::"' 1 hut lilt! .:oJUt:ti do not lo -
1 

dlC"dte char ~l t s ll1alted Lo th a t 1:xpretiily ldc11tltiud by c: •. mgree~ . ~tdlt: 

I 

Lhe Sccrdtary muy not have auLhor lt y to £One a1lJ .11reLrly r c~iilaL~ tir lvacc 

ldnds 1t:it-:d o r wh l l:h csrc honnf11 l to parks 1 he doc~' appcor Lu hdv~ bulh tlit: 

duty and the pout:r Lo seek Jud l e i al f nc-=rvcnt1"n to abc.c. ~ 11 h uo t!::I . 

~I 4~4 F . S u pp . at 114 . 

QI td. 
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The lnce rl o r demorandum doea corre ct l y rt otc! ~hat a11o t her <lt~ trJ ct 
I 

cou rt has found the Secretary ' s ducy co be quite lc l eHr and cha t ct\dt duLy 

oul d require the • ••~ertJon of f.,de r al rl g llt s 

Jo r eMamp l e , by bringing trespass o r nulr; ancl! 

111 Jud l c tul proc teJl11g s --
2o/ 

uc ti o nd 1 t apµr opr lac e::-
1 I 

Whetht!t' tht:Be co1nmon la'IJ ca ust: e o f act I on u ould be dVtd l ab le for r .:: 1 Let trom 

ai r pollutlo11 o rl !( lnatlng outs i de tile parks Is d i s li dded 111 tht following 
I 

acct ton . I 

Common Ldw 

Ttle Oepa r r...menc of the lnterlor meruorandu w approprJacely conc h.1des lhJt 

~s u bs tantial doubt ex ist s as to th e Hvailabllicy of federal o r Sl&te com-

mon lau ace t one •• • ad a wea ns co pra t e t NPS units from chc adve r 9e ef-

f ee t& of 11lr polluclon generated out .S idi! t hoHe untt a . .. The memo ra ndum dle o 

notes that dif f erent prlnclplea opply Lo appl i cation oi federal common !dw 

as opposed co state common law. The J)rgu11.: nl that r ede r a l common Jaw t:dnn oc 

a p1>ly 18 scron~; 1 app li abillcy o t s t a t e cummu n ldW 1K mo re o pe!n cu tlfspu te . 

The Su1irc tne ourr ' s d ecdi t on• In Cit y . p t Ml lwau kee v. lll111ols ( " Ml lw auk ~ e 
27/ 

l I··)- blld _M_l_d_d_l_e_s_e_x_C_o_u_n_t._y_s_.,_.,_c_r_a~g~~-· _A_u_c_h_o_r_l_t~y_v_._N_a_r_l_o_n_a_l_S'-' "'-a __ C"-l"-a'-1-'-nn-'-12"-r'--"-s-'-'A-'-•-'-s"-o-"c"'-!"'d-
- 2H/ I 
cJon !ICand t o r ,ch.: b~ oad ~ropoeic l on th a t th e r e ts no r oom t\Jr app lJ cat i o 11 

I 
o f f l!!deral cot.nl'aon, ] aw t o s upplement r e1nci1lr&:H uuthor t z ed 

1

tJy a co n1pr ehens t ve fcdtH• t1l 
I I 

~/ 487 P. Supp . 4 ) (ll . ll.C: . 1980). 

27/ 451 11.S . 30 ( 198 1 ) . 
I • 
~/ 4 53 U. S . I ( !98 1). 

'I 

I ~ 
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til& lu tl.lrv · · ht:Ulc o r rc i(ul•t t on . Th'T !:wprclle Cl.lur t• . C•llun•le "'•' UMC 
I 

1ordtoartly " lt ta tor Conj(re11a , not cc ,tcr.tl court•. t u •ttll.idatc th e 
I i I 

ittpproprtntc: t1Ut11di11rd1 to be ..tppll•tJ A• a ••CC.er ot fc tt~r•l J.111w ~ -;- 1th2 

q u et1L l o n Id whutn.:r Con"relil th rltt.JA;h tli!d lil•luc.c h .. a tiJJ t cM•i:d a. prold ~ 1n . 

nut whet.her lht:. p~rt t ·uJar re~uliU t) r y ctrn lrvla •PLJll•J hy the 1&1J oi 111ltHerJ~1g 

I 
&j(ency are dccmt:d by q1~ co11rl co be adc111H:il ~ .. There ,.au oe lit tle 011tsl l1 )fl 

t hat the PSO coutrols Jn ll\e CAA adJtc:d ll the pr ob ll! lli o t dlr r11udtl y t n n 11L l o11d l 
I I 

pdrks tn a man ner chu c dt!t a1s Lhr a r )(u DU:n L Lh ,a L ari " l nL11u•tt c ~" ea: l tt Ld LO he 
JO/ I I 

t ill ed by t e J e r a l comroon la\J. lf , as St! o Ct"mr.e rw •ull~CtHB , ull thul t d n:-

qu ired ts that Ctln~reHB hdB addrc 81h:d .. cne area o r f d l l J IH.d lutlon "' ·omprchc:n -

1 I I I ) II 
divt=ly 1 then the same conclusion wuulJ be drcr\ln-:- Mllw.ukcc: II hdti het!n ctp-

p lf cJ l o hol<l tlinc the CA A l s so corap r ehenal vt: d8 t o prcH:QllpC Ct:Jut il co fl'on 
j2/ 

J aw re mcd Jet1 . 

While! rhcr~ ts a prcdu mp tlou t h at ftjdcr-ul &tatut u 1 y law~ 1-11c.,irql l 

tc:dcral cowoOh law. the pr~lrnmpt 1 Jon ta th~ l ~c:Jc:t1 dl la\J l1tH:: h lhJl 111.: t:mpt 
-- I 

s t a t e s t atuto r y o r commo n l rt w. AH c he Cour l in ~ I l\111 11~t!t l I d >i:f} 1 r:tltic d t L 1 

the s cart iuK po l nL t o r de t 4! r e l nln)( wht1Cht: r titan: low lidb hcc:n f:h1pp Jd11l.t!ll 

by fec1era l l aw l s .. th e a &au inl)t 1on 1 that Che: nfs t or t c µu l I LC powc:rs ,H 

I 
Stac~t1 Yer~ · th.>~ L b" d u ~eraede d . 

J1/ ' 
pur poB~ o t Cc.u lgrcd8 • .. -

~/ MtlWduk~c 11 , 451 U. S . HC ) I ) , 

the 

1 
J(J/ Se4! tit l wdu~cc 11, 451 ll . S . dt ) 24-2.5 11. I H (J l :Hr l t: l c u11fl 11\ n,1-

p l y1118r c:Jc:rtt l common Jaw "wata no c 1 filltn}( a g,ap • 111 ll1c rt:::gulacury ud1c1nc. 

ic Wlui 0Jc1p l y 1>r1Jvidl11;.t a different rieRu ldto r y ::.chcint=" ' ). 

l_I_/ 5.,., 45 J U. S . uc 22. 

JU See Un it ed S t a l <'8 v . Kin - Su e , In c. , Sn P. SupJ> . b~~ (O .N.1. IY~L). 

'J_J_I 4)1 U. S . nc ) lo. 

,t 
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Although case l&sw id spe1rdc 1 lllc: re 111ay ht: rc:dbOOti tur uor tllJl>ly t u)( t he 
I 

prcbump LJ011 agains t prcemptJon of 6tat~ l aw in che on L~Kt ur the Sccrctdry 

of the lntcrior•e author J ~y LO pro t c t national 1•a rk s . 011.:: rl!tibv1-l Is llldl 

I I 
Lii e rationale for 1 th.: prc~umµtlun muy ''H~ 't na ppos lt e . Thi; q u etHi o n ti re Id 

wh e ther pro r ec cJon fcdc~dJ Lmd by feder a l otf t Ja l s f ul I s wlL1'1Jn t. h l! pur -

vi e"' ol the " hi :Hllrtc po ll ·e power s a t rhe S cat~ e" protcc Led by rhc:: prt-s umpt l rJn , 

Th L!t t~ a moo r point . It ts a l so t1 r 1t.uab l e th a t Hppli c al l oo 6 r :; Ldti.: Jdw to 111 -

~pol luti on (somt a ir po lluct on a f f~c clng nac lon a l park" has c r utls tHJ sCts L1: 

hound&rtt:s; some ha& no t) may be: prc~mpced by federal law 1.111t..lt: t' f df Lonale::d de:: -

vt:l opeJ I n the fedt:raJ comuion l a"' casea . fin a lly. , t he.re. J s a r t:: hilt:d HrKuUltut 

LhiS L eve n If the ai r pol Jut 1,01 tn que~ li O\I t s incr ai:;ca r e 111 o rigin, tile: fed-

i:raJ 11He resc in rrote l tnJ( t)lt: f)dr k~ J~ such that a f ede rdl rnL lter than d 

.rate r ul~ o t l ~w s hoy ld apply. 

I 
Suppurt f or

1 
these argumt:ll\S th u t fed1era J 

I 
app l y can b• found Jn a dec l s J n 

3~ / 

ut u tcth:ral 
I 

rather Lha11 tHril Q law t1 lu)11 l ct 

' d1 i:; tr l c L cour t I n U1\ I Cdd SLbtcs 

v. du t board Marine Cc. rp.~ d l riW I DBHH~ n c Jdlcn by the U1 t eed Su1t.c! S basc:: d un 
I 

the s t ate commo1l l a w of produces ll libl I I Ly . The Un.iLed Sci1 l c!:i c: l u l med thn c 

a PCb wanu ra curt:r' c; fatlurt! t o wur11 purchai:kra of the dangc::r .:. uJ- dp t I Jb 

tnlo wa ct!ruays . Th~ dl s trl c t cour l 1 dctt:r mined that ··a s u it by the Un l LcJ 

States t o protect navi gab le watt!rwa ys from po l JucJon r e qutr e:1 a fed~ 1 &l r11lt! 

o f d~clslons und~r 111 lwa9~ee 1:_ ( ll ll11 0 1s v . Mll\.Jauk e<: , 406 11.S . 91 (I ~72) I 

I 
1!:,/ 549 f'. S~pp . 10 32 (N.O . Ill . IY8 2 ). 

' I' 

' ' 
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JS/ 
trnd tt blt1lutury rule of decidlon u1t1..lt!r HI lw a ukcc: J l. .. - \.lht:n the Suprewc. Court 

au thorJ~e<l llltnolu to pur sue fe d t"!ra J common Jaw r ~medit'!s 1n l111\Jd uk~c l , tc 

lt cd bu c h tl1.: 11ature of tht! ac ti n (watbr pol lutlon) a nJ tht: c hltra cccr' or 

1 cht: JH.tr tic:;. The d i s trict court In Ol1thoarrl Marine rei:Hjonc:d ch a 1, wht le fw ni.! 
I I I 

\J li lc::I po l luL lyn case~ 1~ighc 11 ot 1 r eq uf r~ a ft:d e r a l rule of d .:.c f fj f on " c hc te::d -
1 ' f ' • 

c= rt1l h 1t ereo c l a iH itti ' stronHtHit lwhenJ Lh c llnlted S cott!tJ ld :,uln~ t o 1 rut c c t 
I )b / 

Lt t1 dOvcr t.d~n lnt e: resc. in the nacl on' o \;laccrways ... - S f mLJarly , t c cnlgh1 he:: 

UfK ueJ lhdl d r tde r a l rule of deciston s hou ld be: re:quJred wlitw Litt: Unltt:J ~tdtcu 

I H r> ldng Lo protec t lrs I nt er es t tu puhlic )ands trom a ir pol lution ~ 

'• I ' 
Tllc::rc: are Bc:Vera l coun t e rvaillnfl, ar>1 11 m~ntb celoti1lg LO p r e~mp tJ on a r ~c,uc:: 

l a"' rcmc::dtt:tJ . flrst , lt an be ut' All td char the U111L~d Seate& , wt1t:u ~cttux as .i 

property ownt::r . shou1d no t be denied an y 1· eml!dtce av~ 1JtJblc:: r o othi:r pro uc::r-Ly 

' o wn..,r s wtchl11 et ~CtHe. If prope rly O'#Oc.!re drt: pcrm1ttcd 11nJ t r dlaLc low l U 

mat11t din nul s un ~ ~ or o tl1 c!l~ 1commo1 
1 

ld\J ac 1 loo i:1 t o e:.bd t~ d.lr ru l lucl on n oc CtJ l\ 

trolJ c d by tt:dc::ral Or &Cute etic- p4.llluli011 ta:J< tdatl o . the n tl1t: llniLc ,.I !iCd l t:U 

dho uld a Ja o have:: Lh i o r t gh l. Se~ond ly. che1c Id I. he q uc::1:Hl uo o t che Clt:a u 

AJr ,.} c•d r.:ldli On tthip co tt1c:: Pdck prot~ tl u11 &ul lto ricit::tt flCJCc<l obo vc: , ~ .. 
doe u the: Clean Atr Ac t lt a tc t he eccn ct'u l tildtucory d1 1t hnr 1ty Lo pro1e t 

natlont. I JHll ~d rr uai c::xc e rn al t11rears 'f 

Tha t Lhc United S catt:~ aay auc in state:: courc a un iier dldtc:: ldw ltj pr o nce L 

!/I 
lta properly 11a "el1 - eec .. blisht:d prtu c tple. St!c , e . '( ., Cot t on v . United Staled-

].ll Id . A( 

I 
~/ 1.1. u 

}]_! ~2 u .~. 

IU)4- IUJ5. 

103 

(II 11.>IJ.) l )l 11\;u) .. 

I 

' 
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holJin.-c, Chat rhu Un l Lt!d .StaLcta i.:oulJ br1n~ d trc~pudtl acti on Jn dldlc i:ourt 

for aaaia>(t:ti aRalnsc c1oau~one uho hr d unla\J r uJ ly cut and re move d ctmbe:r rr,lm 

puhltc l•nd . Hore r .. ce ncly, but befor" HI l1.1auk e~ 11, a fe d., ral dlalrl l 

courc htld thac thfo prop rit?cary r.L>(hc u r the Unlced !J t ij tt: !i to :iut t o prv -

' ' J!l/ 
Lt! t frs propc:rty was c10 t tlllrniBht~d by chi.! Clcdn Air Act:- 'file dltHrl c c 

court rclJed 11 the gt!uera l
1 

princ t p l ~ thtH dtaCulcS yJ 11 no 1 be h .alJ to 

d J vctiil etc dOVt:re t gn o r cx l :Htug: rtgpLs and rcmed ieu l11iJedb Lhcr~ lu H 

l t:ar exprcttY f ~rn or ind .1Cf1 t 1o n of lncenc t o do so . A conLrUry lrHcnt, 
I 

LO Ill eucrvc J c~erdl remed t ea, 1 wod tound 1J 11 CAA ~ J/ ), wht h pr v l dc.::1 cha.c 
I 

ch.: ACL "b h i1:1 l l nu t ht: coo:nruc:J aH Nuper1-u!t.! l ng or lJ 111itin~ Ll1c du Lh\lrlt J CH 

I ., i 
'1111d redponeibt li ll'rs , u1 1c.J e r a ny othe r v r ovltt i on of law w • o f • •. any 

I 
other cJt:nd offict::r . ·· While Lht:; CdOe Jtc.J not dlar.tugultill bc: t uceu lct.J -

cr tJ 1 a.nd sLaLt! collWlOI\ law , 1L iii aq.iuab l t: thac l cu r &tlonult? id dti 11 vull d 

o~ ~pplt~d co tederal uL1lt£atton of staL~ law remedi~d . 

A .. d Js ut1sed abqvc , the ~e:nt::ra l park prote tlon au(ho 1 lttc:d huvc b..: 1::11 tn-

Ltrprtccd au tn ludlnK ch..: dlscrc!tf o n co bri ng " cres pas& or nutsan.: dCttontJ 
39/ 

It approprlar~. ·· le Jg argudblt: chat uppltc~tlon o f HJ l\.J<rnk.:c /I prt11 c lplcd 

Lo the: a ir 

I J z.t: OCdlC 

pn l l :1tl on c~n t1::xt would no t atfecc whdte vc r uuLhorJLy cK ialS LU 11c t 

c.ommon ~a"' l rt:b1;1aes and nuisan ce acc'tonb H8 a n1canu of exe r c lb111 11, 
I , 

ht8 broad auL t1orfcy Vo p r oc~ct l t l ltl pa r ks . Looked , ac Jn Lh1ti 1 I l gh t 1 Lhc lttt:iuc 
I I 

Js whetht:r thE: 
1
CJean At r Ac e clrcums c r l bes t he ><eneral nark 1lroce t l on a 11 t hor f [y 

d/ 
1979):-

I 

Uni t ed Stat <: • ~- : Aclanc l c -R l chf l e l1d Co . , 478 F . Su pp. I l l ~ (II . MonL . 

'· 
SJ~rra Cl ub v . Anflrus , 481 I' . Supp . 443 , 41,a (ll.ll . . 1980). 

I I 

ln Lii e rtu lJ or ti l (h.lllul1i..n, iin'1 uut wn.cher •<rt cly cu 

AJr A•< A nJ..., 1tl t1 , co11t at nln~ lllol P ll pr .it c tl on• rvr porkt1 In Patt c, '- """"l 
I 

be ¥dJJ to h.t.Ju rci.h:alcd cy 1epl t c•tlu11 lll• l~/~ i.:tt•nl(c•. Any ehUh c. l >(lllllci1i t 

wuold hdvc l o c:ot•blltin lft4l chci l P;/7 t.AA c1tpfll•l111J t;y ~•f>l lt..:. at•uti lllc lhe! n -

CXibt.lng rurk prurl! t.J un • Ult\O Clly (t..i llht c•C•llL t htH l l a l Ki1t KO bciyuri..t l'!>U 
I I 

rcli(ull1tfun), 1•nd Lh•l Li•• l~ltt •&cnd ... tHa , • ll hJugn HUhOC41, Jld " "'l tll•il,IC.c tnc 

tit Lu i 11uu \.IJU1 (4::11 1u.'-
1
t 1tu •ir1 p ' llu1 ' " ''· " I •· 1 t r- .... u neµ4:1._ • u'f w..- lCauioo Mlia J t wro vuc cd.i 

CAA Patt t.: ha Ml lac •• tu t • !Atl oniaht p ct.> o tla• r ' "'tu •d 1_..,,., ,1 • iHJ tAA t JliJ, 

uupra, t1llijY,c6C Ii th t o ther l •i.Jcr "I r • .,Jltu attl r.11.uvuJ . ,,011 4u . h c lu••. Llic i c 

I 

Uhlt»[ be d0CU1 J Oi ihl l itM I lO Whod:lh•r lhd 1 •fY fl•• hH•t IJ••• illClltiCl l O ll nulllu ll )' ~dY 

he JuvoK<!!d LU cAtcud flf(ul•l t uu Lcy~md what I• futr• i tloJ hy t•arc r., 

scheme a uJro .. •Jnre t11c •pee. It l...: f' r vtd a ur J••.&au t v vubl h .: Lrnd. by d!i pu t il•lluh. 

Thctd t s ~ P~•• J bl~ ·~•iu~y LU ~d• tJ. 

Uo~r ttgru ly nClt jus t op l•Je:r•l c:u- n l.1rw • tJou• , buc d i do H11 t ile dllcll atlv~ 

rt:inc:J.lea tiUul(hL 01 Jcr tnc l \I J l rl lil,l•C~ 101Jb (.:.2 11 . S.t . t PHU) and un<l~( 1.hc Lllcury 

uf l ~pl lcJ rt~nt~ u l ~cL t q1\ . 

Ir •J'J.dlc:•t1un o t au.te I•"' I s noL prc:cludc.'1 by t hc:: 1\d l u 1c. ,.H Che a,. ll u1t 

(by appls\..atton J f Htlwaukcc I bntJ Out rward Htiri11~ ptlH1 .. lp1oa ) aud tr no "4.: lc::ur 

and ••n u -:11. .. cong ce.auitonal p u rµo~a t.o pret:t1pl ct11 1\ be t n 11nd 1 t h~r- e ""Ou 11..1 act l l 
I 

I I 
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b~ lhe queatJon of uh.:ther blatc la1.1 (..:o"mon or utatutory) " ould permit 

lmpo&JLJuri of controls sLrtccer than thosc i r~t1utr.:d by tht! C l e.in Air AcL. 

' And th~rc l a he addft1011<tl queti.t!un ot whether o HLdtt 1.1ould Jh!lmlc cm-

c on tn .. 1 lildCuLc:. \Jhdt rul~ l11JlvlLJ11bl 'blBLc:d would HJ'ply fo ch.:~..: ~tcua1.Jo11s 

_!!_I 

7 y_ .... __ -..: .. 

Pam~ la tialdwln 

Ct:or~c:. Cot. tc I lo 
Lt!~hdacive Attorneys 
Am~r l c tw l.i:t\.I Olv i ti t on 
Nov.,.b~ ~ I~ , I ~~5 

I 
i..0/ GoaJUliltet: tnaft havt 1nf orwi:1! ub th.it oHr polluc l o u problem& c>dtH 111 UPS 

un l [sloca ted L1 st lt.o aiH fuor sca,ccs. Stdrf hos asked thnr we dt:termlne wh e the r 
iiltilu co11uuo 11 - I"'"' reua.:d lcs t o r ~Ir 1u"l1t uti l)n n1,11e11r LO he pr~:H:rvt:d (11 tl1ouc: stu t cd In 
the (flee o t state Stt1C.u t ory prOl(t°AUld de11IJi g

1
wllh fair llO l luL I On , w l tll pd rcl c ul 11r rcl -

t:rt!nce LCI lulmn of L:1c IJepdrbbtHl t o f Lhe lnLcrt () r. : 

All four starc:s h&vc tn c.l utfed Jn d1ctr c.Jr pollutfuo Stdlulcd o dttVlll~b 
clau•e that ~eeoas l o preservi:;: cOmnK .. 11:'1-la" rc!lc:dtes . Ca l. llealtl1 A Safe.Ly Code § 

41~09(d); H•. Kev. S t a c. Ann . tit . lH, , 15b(; Tenn. Code Ann. S 118-25-114; ll•olo. 
k.ev . <.:ode Ann. t 7U . 94 . 37tl. 'f.ll! 1c.J tic:<l provlsil1us oppettr 111 t:R h Cd8t: LO reach c.1m
nun-l1 \I uctiOnb broU~ht by reJcraJ a_'tcncJt:1:L Set: C I. llt:dltll & ~iHtly Cod~ t J'JU~7 
(e); k• . R•v. St•t. Ann . LIC. ld, ' Sd2.9; ll•1oh. Hcv . q:od • Ann . S 70 . 94 . 0lO(l). 
Th1J111 , what.:vec coWblJn-law dRhls d i e dfforded tne Oeparrment or the Interi o r 111 
tt1eee bllt~s woold app~ar unf•palr~d by tttar~ bldCutory c:fforts co control air pol 
lution. 
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