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Dear Mr. Chairman: 

First, I would like to apologize for the delayed response to your questions regarding the 
management policies of the National Park Service. The Service appreciates the patience 
of the House Resources Subcommittee on Parks in awaiting our answers to your 
clarifying questions from the April 25, 2002 hearing. 

Second, the Subcommittee should be aware of my personal commitment, to see that the 
National Park Service partners with our sister federal land management agencies, state 
and local governments, gateway communities, private interest groups, and other 
shareholders to in the day-to-day implementation of our management policies. This will 
greatly enhance the public's experience of a seamless network of local, state, and federal 
parks. 

Finally, I have already begun a systematic review of the NPS Management Policies of 
2001. The purpose of this review is to assure they are in alignment with both the Organic 
and General Authorities Acts, and with Secretary Norton's 4 Cs- Consultation, 
Cooperation and Communications, all in the service of Conservation. Such a review is a 
standard management practice and we would welcome any input from the committee. As 
a direct follow-up to the April hearing, I recently issued for public comment Director's 
Order (D.O.)#75A: Civic Engagement and Public Involvement. This D.O. commits the 
entire NPS to embracing civic engagement as the essential foundation and framework for 
creating plans and developing programs. 

Please contact me lithe subcommittee has any additional questions or concerns. 

Sincerely, 

Director 

IN REPLY TO: 



RESPONSES TO SUBCOMMITTEE CHAIRMAN RADANOVICH'S 
QUESTIONS ABOUT NPS MANAGEMENT POLICIES 

1. The brief filed in the Tenth Circuit Court of Appeals in the case of Southern Utah 
Wilderness Alliance v. Dabnev Jz//T?rs_substantially from the brief first filed in August of 
1997 with regard to the National Park Service's interpretation of the Organic Act of 1916. 
Does the National Park Service recognize that this is a change in position? 

Answer: The Service recognizes that this is a change in position in the context of this 
case. At the district court, the United States emphasized that the Organic Act and related 
authorities provided the Service discretion in balancing resource conservation and public 
enjoyment. The district court accepted this argument with respect to the Service's 
decisions to allow four- wheel-drive use in Horse Canyon, Lavendar Canyon, and Salt 
Creek Canyon up to Peekaboo Spring, but not with respect to the last 10 miles of Salt 
Creek Canyon between Peekaboo Spring and Angel's Arch. There, the district court held 
that the Service abused its discretion and violated the Organic Act by allowing a 
permanent impairment of unique park resources. The previous administration decided not 
to appeal this decision by the district court, but, instead, to advise the appellate court of 
the Service's interpretation of the Organic Act through the lens of this case and the then 
ongoing Management Policies review. Through this process, the Service recognized that 
its discretion to balance conservation and use is not unlimited. The United States' brief on 
appeal did not contest the district court'-judgment, but did advise the court of the 
agency's interpretation of the Organic Act. without reference to the facts in the case. That 
interpretation noted the Service's broad discretion in managing park resources, but also 
articulated the limits of that discretion. Moreover, that interpretation, while emphasizing 
a different aspect of the Organic Act and supporting a different position than in the 
district court in this case, is nonetheless consistent with prior policies and practices of the 
National Park Service over many years. 

2. Given the reversal of the SUWA v. Dabnev case, what is the legal basis for concluding 
that the Organic Act requires that "when there is a conflict between conserving resources 
and values and providing for the enjoyment of them, conservation is to be predominant"? 

Answer: We believe this statement is an inaccurate interpretation of the law. The Organic 
Act states that the "fundamental purposes" of parks are "to conserve the scenery and the 
natural and historic objects and the wild life therein and to provide for the enjoyment of 
the same in such manner and by such means as will leave them unimpaired for the 
enjoyment of future generations." The act states that enjoyment by the public should be 
achieved consistent with leaving resources unimpaired for future generations. This does 
not mean that the mere presence of conflict constitutes impairment or places conservation 
as preeminent over enjoyment. 



3. In their opinion on Dabney, the Tenth Circuit Court of Appeals states: 
"Although the {Organic] Act and the Canyonlands enabling legislation place an 
overarching concern on preservation of resources, we read the Act as permitting 
the NPS to balance the sometimes conflicting policies of resource conservation 
and visitor enjoyment in determining what activities should be permitted or 
prohibited." Does the NPS disagree with the Tenth Circuit's interpretation of the 
Organic Act? 

Answer; No, we do not disagree with the court's interpretation. We agree that NPS is 
permitted "to balance. . . resource conservation and visitor enjoyment" The key point, 
however, is what the court says next: "The test for whether the NPS has performed its 
balancing properly is whether the resulting action leaves the resources 'unimpaired' for 
the enjoyment of future generations." It is permissible for visitor activities to cause 
impacts to park resources, but it is not permissible for visitor activities to cause impacts 
that are so severe as to constitute an impairment that would affect the enjoyment of future 
generations. The "balancing" occurs as the Service evaluates whether the impacts from 
visitor activities on park resources are acceptable or unacceptable, subject to the caveat 
that those impacts must leave park resources "unimpaired for future generations." 
Whether an impact constitutes a prohibited impairment is a case-by-case decision to be 
made "in the professional judgment of the NPS manager," through appropriate public 
land-use and resource planning processes, taking into account various factors such as "the 
particular resources and values that would be affected; the severity, duration, and timing 
of the impact; the direct and indirect effects of the impacts; and the cumulative effects of 
the impact in question and other impacts." See Management Policies 1.4.5. 

4. In Dabney, the district court ruled that the term visitor "enjoyment," as used in 
the Organic Act, "refers to visitor enjoyment of park scenery, wildlife, and natural 
and historic objects that are to be preserved," and that "as used in this sense, visitor 
enjoyment does not refer to visitor enjoyment of outdoor recreational activities." 
Given that the Management Policies are based on this district court decision, 
would you agree with this interpretation that enjoyment does not include outdoor 
recreational activities? 

Answer: The Service does not agree with the district court's interpretation that enjoyment' 
does not include outdoor activities. The Management Policies document encourages 
many forms of recreational activities, including outdoor recreation. We are, however, 
currently reviewing the document to ensure that it provides clear direction regarding the 
NPS mission of ensuring public enjoyment of the parks, including outdoor recreational 
activities, while ensuring the resources remain unimpaired for future generations. 

Recreational activities in the parks include, but are not limited to, hiking, sailing, motor 
boating, camping, orienteering, bicycling, picnicking, horseback riding, ball playing, 
cross- country skiing, mountain climbing, and scuba diving. Of course, not all 
recreational activities are appropriate in all parks. What is appropriate is determined 
through the planning process, taking into account a park's authorizing legislation or 
proclamation, the nature and significance of the park's resources, desired future 
conditions, and desired visitor experiences. 


