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ZONING AND
HISTORIC PRESERVATION

Stephen A. Morris

ONING IS ONE OF MANY ORDINANCES AFFECTING the use of land
2 in a local community. Others include building and fire codes,

environmental regulations, subdivision ordinances, and the land-
use policies expressed in a comprehensive or master plan. Of all these,
however, zoning is the most far reaching and, perhaps, the best estab-
lished. Historic properties and archeological sites occupy land area and,
like other land uses, are subject to zoning regulations. When properly
applied, zoning can be a powerful tool in protecting historic properties.
Although zoning may be more effective in protecting historic buildings
and historic districts than other kinds of historic resources, it is impor-
tant to become knowledgeable about zoning in your community and to
understand how it affects historic resources and archeological sites and

how it might better protect these historic properties.

What is zoning?

Under state enabling legislation, a local government is authorized to
divide the land area in its jurisdiction into districts, or zones, each with a
set of regulations governing the development of private land. The dis-
tricts are marked on a zoning map, which is an official government docu-
ment. Generally, the text of the ordinance specifies the categories of uses
allowed in each district (residential, commercial, industrial, agricultural,
etc.), the density of development, the maximum size of the buildings, the
size of the lot, the required spaces around the buildings, the number of
off-street parking spaces, and other requirements for development, such
as the building setback from the lot lines and the number of off-street
parking spaces. Zoning districts are designated by classifications, such as
“RS1” which might stand for Residential Single Family Low-Density, or
“C2,” which could be Commercial Medium-Density (generally letters
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refer to uses while the numbers
indicate density), as shown in the
zoning map from San Francisco,
above.

What kinds of
local governments can
adopt zoning?

State zoning enabling legislation
generally specifies which local
jurisdictions are authorized to
adopt a zoning ordinance. In
some states, both municipalities
(cities and towns) and counties

can adopt zoning laws; in others,
zoning is a function reserved for
municipalities. The State of
Texas, for example, restricts zon-
ing to cities and towns of a cer-
tain size and requires counties to
get special permission from the
state legislature in order to adopt
a zoning ordinance.

How long has zoning
been in practice?

New York City adopted the
nation’s first comprehensive zon-

ing ordinance in 1916. The
Standard State Zoning Enabling
Act was drafted by the Depart-
ment of Commerce in 1922 and
had much to do with the wide-
spread adoption of State enabling
legislation and the acceptance of
zoning by many of the larger
cities and suburban communities
around the country. The right of
local governments to zone was
affirmed by the Supreme Court’s
landmark decision in Village of
Euclid v. Ambler Realty Co. in
1926, which upheld that, in prin-
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ciple, zoning was a valid expres-
sion of the police power (i.e., the
power of the government to regu-
late activity by private persons
for the health, safety, morals, and
general welfare of the public).

What about pre-existing
uses or buildings?

Buildings or uses in existence prior
to the establishment or amend-
ment of the zoning ordinance,
which are inconsistent with the
new or amended zoning require-
ments, are called non-conformities. A
lot that does not meet minimum
size requirements can also be
non-conforming. Nlon-conformi-
ties are sometimes given a set
period within which they must
be brought into conformity with
the zoning ordinance; in some
cases they are allowed to remain
in existence indefinitely under
the condition that they will not
be expanded or improved.

How is a
zoning ordinance adopted
and administered?

The zoning ordinance and its
supplemental map are adopted
by the local governing body, such
as the city or county council or
town board, based on the recom-
mendations of the planning com-
mission, or a specially appointed
zoning commission. The zoning
commission makes its recommen-
dations after studying existing

patterns of development and par-
ticular land use issues in a com-
munity. After the ordinance and
map are finalized and adopted,
an appointed zoning board of
appeals or board of adjustment is
established to decide when ex-
ceptions to the ordinance can be
granted to particular property
owners. A zoning administrator
or officer administers the zoning
ordinance on a day-to-day basis,
granting zoning permits for pro-
posed developments that comply
with the terms of the ordinance.

How are changes made
to a zoning ordinance?

Changes to the text of a zoning
ordinance or a zoning map can be
in the form of zoning amendments
or revisions. A revision is consid-
ered to be more comprehensive
than an amendment and usually
results in a completely new ordi-
nance. Both require following the
legal process established by the
state enabling legislation and
must be approved by the local
governing body. If state law
requires that the zoning ordinance
be consistent with the local com-
prehensive plan, policies in the
plan must be considered. Often
the planning commission reviews
proposed amendments and makes
recommendations to the town
council. The term rezoning applies
to both amendments and revi-
sions and does not distinguish

between changes that apply to a
small area or to the entire com-
munity.

What is a variance
and under whose authority
is it granted?

Given the unique characteristics
of each parcel of land, zoning
authorities recognized early on
that although every property
owner within a district would be
bound to the same requirements,
in certain cases exceptions would
have to be made. One common
type of exception is a variance, in
which a property owner is ex-
empted from all or a number of
the provisions of the zoning ordi-
nance. Variances require the
property owner to prove to the
zoning appeals board that, due
to the particular physical sur-
roundings, shape, or topographi-
cal condition of the property,
compliance with the zoning regu-
lations would result in undue
hardship. Variances may cover
any aspect of the zoning require-
ments, such as use, number of
parking spaces, size of building,
or setbacks (the required distance
between buildings and lot lines).

What about
special exceptions?

Special exceptions, also known as
special permits or conditional uses,
apply to uses that, although they
don’t conform to the zoning reg-
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ulations, are considered to be
desirable in a particular district
under certain circumstances,
such as a school in a residential
zone. Unlike variances, special
exceptions are listed in the text
of the zoning ordinance along
with those uses permitted as a
matter of right or by right under
the ordinance. The conditions
required for the zoning board to
grant a special exception are also
set forth in the ordinance, al-
though sometimes the board
negotiates particular conditions
to be placed on a proposed devel-
opment with a property owner.

What is historic zoning or
historic district overlay
zoning?

Where historic district design
review is established through the
zoning ordinance, it is often
referred to as historic zoning or his-
toric district overlay zoning. An over-
lay zone is an additional layer of
regulations for a particular area,
which is laid atop the underlying
or base zoning regulations. There
are many different kinds of over-
lay zones including those that
establish additional controls on
development in areas subject to
airport noise or those that pro-
mote downtown retail develop-
ment. The base zoning provi-
sions, which relate to use and
density, continue to be adminis-
tered by the zoning authorities. A

design review board or historic
preservation commission adminis-
ters the regulations contained in
the historic overlay zone.

Should historic zoning or
design review regulations
and base zoning be
coordinated?

Regardless of whether or not
design review in historic districts
is called historic zoning or is
implemented through an inde-
pendent process, it is essential
that preservation regulations,
such as historic district design
review, and zoning be coordi-
nated. Where there is no coordi-
nation, the preservation regula-
tions that seek to preserve and
protect the integrity of historic
neighborhoods may be working
at cross-purposes with the zoning
ordinance, the goal of which
could well be to attract high-
density new development.

How can preservation
regulations and zoning
be coordinated?

Coordination can take place in a
variety of ways. One way is to
arrange for regular meetings
between members of the zoning
board and the preservation com-
mission or to have a member of
the zoning board also serve on
the preservation commission.
Interaction between the staff of
both groups is also important. A

number of zoning ordinances
provide a degree of coordination
by allowing the historic district
commission or design review
board to review and make recom-
mendations on all use permits,
variances, rezoning requests, and
zoning text amendment applica-
tions within the historic district.

Where preservation and zon-
ing are separate, an ideal solution
is to include a clause in each
ordinance stating that where
there are conflicts, the preserva-
tion ordinance takes precedence.
Alternatively, the zoning ordi-
nance might have a provision
stating that there is a presump-
tion against developments,
rezonings, and variances that
harm individual landmarks or
historic districts. In addition,
successful preservation commis-
sions build in the opportunity to
comment on any zoning issues
that may affect historic proper-
ties and have the authority to
recommend a suspension of cer-
tain zoning requirements that
hamper preservation.

What are the
typical problems that
result from a lack of
coordination between

preservation regulations
and zoning rules?

Zoning incompatible with
current use. The most typical
problems arise because the cur-
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rent and historical uses in an
area do not match the current
zoning designation. Often a his-
toric residential neighborhood
may be zoned for retail, office, or
industrial uses. The pressure to
convert to one of these uses can
result in the demolition or inap-
propriate remodeling of historic
residences. Additionally, but
often not considered, the demoli-
tion or inappropriate remodeling
of the buildings to more prof-
itable uses could damage or
destroy important archeological
remains that may exist on the

property.

Density. A related conflict
between zoning and preservation
is density. In many cases, the
current and traditional uses in a
historic district may conform
with the uses permitted under
the zoning regulations, but the
density of the property’s actual
use may be lower than the zon-
ing allows. This is frequently the
case in older commercial districts
where historic commercial build-
ings are an average of two or
three stories in height but the
zoning allows much taller build-
ings. This also happens when
farm acreage is zoned, for exam-
ple, at a density of three houses
per acre. The greater economic
return generated by larger com-
mercial buildings or more intense
residential development creates
pressure to demolish the existing

buildings, or to build incompati-
ble additions to smaller historic
buildings. Residential areas
zoned for densities much higher
than those represented by the
existing buildings frequently suf-
fer from disinvestment, since
owners of the existing houses
may be reluctant to maintain
them without any assurance that
a large apartment building will
not be built on a neighboring
property.

Allowable density may be the
critical factor in archeological site
protection. Higher density means
greater square footage of floor
space (either horizontally, verti-
cally, or both) or a greater num-
ber of housing units permitted
per acre. If in certain zoning cat-
egories, the zoning ordinance
allows a density that essentially
fills up the entire property, there
will be no opportunity for pro-
tecting an archeological site in
place. The site protection goal
conflicts with the allowable den-
sity. On the other hand, the
lower the permitted density in a
particular zoning category, the
greater the opportunity to find
ways to protect archeological
sites in place.

Lot sizes. Minimum lot sizes
can also be a source of problems.
For example, the 1950s zoning in
one Virginia town encouraged
redevelopment of older, so-called
“obsolete,” residential neighbor-

hoods close to the downtown.
The zoning enlarged the mini-
mum lot size beyond the tradi-
tional size (small urban lots) in
order to redevelop the district in
a manner similar to a large lot
suburban neighborhood.
Redevelopment did not take
place as planned, and years later
the area became desirable as a
historic residential neighborhood.
Property owners, however, were
prevented from building compati-
ble in-fill houses on traditionally
sized vacant lots by the 1950s
zoning, which required large lots.
The inability to develop the
vacant lots hampered the revital-
ization of the neighborhood.

The converse situation can
also work against preservation.
In historic areas where houses
were traditionally built on large
lots, current zoning or subdivi-
sion regulations may allow new
dwellings to be wedged between
historic houses on newly subdi-
vided lots much smaller than
those of the surrounding houses.

Off-street parking. Finally,
preservation regulations and zon-
ing often appear to be working at
cross-purposes in regard to off-
street parking requirements.
Typically, modern zoning requires
a greater number of off-street
spaces than can be easily accom-
modated on a small historic lot.
As a result, the property owner
rehabilitating a historic building
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or constructing a compatible
infill building in a historic dis-
trict often faces the dilemma of
either demolishing an adjacent
historic building to provide
enough space for the required
parking or abandoning the pro-
ject altogether. Neither of these
results is a favorable preservation
outcome.

Each of the problems dis-
cussed above can be resolved by
changing the existing zoning.
However, prior to considering
solutions to individual problems,
it is advisable to take a compre-
hensive look at zoning and
preservation conflicts throughout
a community.

What steps should a
community take to study
the effect of zoning
on the protection of
historic properties
in the area?

A logical place to begin studying
the relationship between zoning
and preservation in a community
is to compile a single map show-
ing both the boundaries of
historic districts (or potential his-
toric districts) and individual
landmarks and the boundaries of
the various zoning districts that
affect the same area. This type of
map clearly illustrates what zon-
ing designations apply in areas of
historic interest. At this point the
text of the zoning ordinance

should be analyzed to determine
the requirements for each zoning
district and whether or not they
support or conflict with the pres-
ervation and revitalization of the
historic properties or areas.

The following questions provide
a starting point for an analysis of
this sort:

B Are historic residential
neighborhoods with
single-family houses zoned
for single-family residential
or other compatible uses?

B Do lot sizes and the build-
ing setback requirements
from the front lot line
match historic patterns?

B Do separate zoning districts
with widely divergent regula-
tions (one for high-density
commercial use, one for sin-
gle-family residential use,
for example) divide a single
historic neighborhood?

H Does the zoning for areas
immediately surrounding a
historic district provide an
adequate buffer against
development that would
have a negative impact on
the historic area?

B Do commercial zones allow
much taller and larger
buildings than currently
exist in the historic district?

B Do commercial zones per-
mit automobile-oriented
commercial uses, such as

drive-through facilities, ser-
vice facilities, or large park-
ing lots, that conflict with
the traditional street-front
and pedestrian orientation
of historic commercial
buildings?

H Does the zoning require so
many off-street parking
spaces that it hampers the
rehabilitation of historic
buildings or the construc-
tion of new in-fill buildings?

If an analysis of zoning designa-
tions in historic districts reveals
situations of the kind mentioned
above, the next step is to exam-
ine the zoning ordinance to
determine what, if any, existing
zoning classifications might be
more appropriate, or if it is nec-
essary to amend the zoning in
other ways.

What kinds of
amendments should be
considered to make
the zoning in
historic districts
more responsive to
preservation
concerns?

Amendments might involve shift-
ing the boundaries between adja-
cent zones or substituting one
classification for another, such as
changing from an inappropriate
low-density residential designa-
tion to a more appropriate
medium-density residential one.



ZONING AND HiIsTORIC PRESERVATION 7

The existing zoning ordinance,
however, may not include classifi-
cations that are entirely appropri-
ate for historic districts. In such
cases, a particular requirement
may have to be changed. If, for
instance, the required minimum
lot size in a particular single-fami-
ly residential zone is too large
and discourages in-fill construc-
tion and rehabilitation, changing
this regulation to allow smaller
lot sizes may be required. Or, if
parking requirements are such
that it is difficult to rehabilitate
buildings in historic areas, then
the number of required parking
spaces should be reduced.

Another option would be to
draft an entirely new zoning clas-
sification with requirements tai-
lored to the specific needs of a
historic district. Zoning classifi-
cations that apply only to partic-
ular areas of a community are
known as special purpose districts
or special use districts. Cities have
enacted these not only for his-
toric districts but also for other
areas of the city with specialized
uses or needs such as ethnic
neighborhoods or areas with large
institutions (hospitals, universi-
ties, etc.). Seattle has two dis-
tricts of this kind: the Pioneer
Square Preservation District,
which was established to protect
the historical and architectural
character of that commercial his-
toric district; and the Inter-
national Special Review District,

which aims to maintain the
International District core as an
Asian cultural, retail, and resi-
dential center by encouraging
such uses as small scale food pro-
cessing and craft work with an
Asian emphasis.

What is downzoning?

If the current zoning permits
development at densities far
higher than existing buildings,
rezoning might involve what is
known as downzoning, or reducing
the permitted height and bulk of
buildings. Downzoning can be
controversial since affected prop-
erty owners may perceive it as
diminishing the value of their
property. If this issue can be
resolved, downzoning may be the
single most effective protection
measure that can be achieved
through zoning in historic com-
mercial areas, particularly in
downtown business districts,
because it substantially removes
the pressure for high density
development from the district.

What other measures are
available to make zoning
compatible with
historic preservation?

A number of cities have amended
their zoning ordinances to in-
clude special exceptions that
allow historic properties to be
used in ways not permitted as a
matter of right in a particular

zone. For example, in Denver,
offices or art galleries are permit-
ted by special exception in resi-
dential zones if they are housed
in historic buildings. This mea-
sure has made the large mansions
in the city’s Capitol Hill district
more economically competitive
with new residential buildings.
Similarly, the District of Colum-
bia created a special exception to
allow nonprofit organizations to
use residential landmark build-
ings for certain nonresidential
use under specified circumstances
(the building must contain a
gross floor area of 10,000 square
feet or greater, for example).
Some cities, such as Richmond,
Virginia, provide for the waiver
of certain zoning requirements,
such as height and area regula-
tions and off-street parking and
loading requirements for build-
ings in historic districts, when it
can be demonstrated that the
waiver is necessary in order to
achieve the purposes outlined in
the city’s preservation ordinance.

Transfer of development rights
or TDR is another zoning tech-
nique that has been used to pro-
mote preservation in a few cities
and counties. Basically, the TDR
technique separates the rights to
develop a parcel of land from
other rights associated with the
parcel. The development rights
of agricultural land, low density
historic buildings, or the air
space above a historic building,
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for example, are transferred to
sold for use in another location
where higher density develop-
ment is permitted or encouraged.
Subsequent development on the
land from which these rights
have been transferred can be lim-
ited to very low density or pre-
cluded altogether, depending
upon the community’s regula-
tions. The cost and expertise
required to administer a full-scale
TDR program have presented
difficulties, especially for smaller
communities which lack full-time
planning staff.

Bonus or incentive zoning has
also been used to encourage
historic preservation in commu-
nities around the country. The
bonus refers to the additional
density (beyond what would oth-
erwise be permitted) granted to
developers in exchange for pro-
viding specified public amenities,
such as open space or affordable
housing. Philadelphia’s plan for
Center City proposed that densi-
ty bonuses be granted for the
preservation of locally designated
historic structures and that the
city’s zoning code be revised to
include standards to define the
requirements.

Conditional zoning is another
technique that can benefit the
preservation of historic resources
and archeological sites. The local
government may grant a
landowner’s request for rezoning

only if certain conditions are met,
such as the dedication of land for
a community park, the provision
of a playground, or street
improvements to accommodate
traffic associated with the new
development. Sometimes called
proffers, these conditions are nego-
tiated and agreed upon by local
government staff and the proper-
ty owner. Once approved by the
local governing body, these condi-
tions become legally binding as
part of the property’s zoning.

This technique has been suc-
cessfully used in Fairfax County,
Virginia, where archeological
sites have been surveyed, exca-
vated, set aside in open space,
and donated to the county park
system, and historic buildings
have been incorporated into
development project designs as
residences and community cen-
ters. This technique is also used
effectively in Massachusetts. For
example, in Sharon, Massachu-
setts proffers helped protect the
Stoughtonham Furnace Site, list-
ed on the National Register of
Historic Places for its historically
significant remains of an iron
foundry where cannons were
made during the Revolutionary
War. The developer of a large res-
idential development donated
the site to the town for conserva-
tion land and donated a preser-
vation restriction (or easement)
to the Massachusetts Historical
Commission.

Despite the potential benefits
of this technique, there are some
drawbacks. The success of such
an approach depends upon local
government staff and/or commis-
sioners being knowledgeable
about historic preservation and
archeological protection issues,
being able to participate in the
rezoning review process, under-
standing the business objectives
of development, and having skills
in effective negotiation. Where
knowledgeable and skilled staff
are lacking, historic resource
preservation may never receive
consideration unless citizens
raise the issue during public
hearings.

Some practical
suggestions

Preservationists should demon-
strate a sincere, constructive, and
continuing interest in local zon-
ing issues by attending scheduled
meetings and public hearings of
the zoning commission or board
of zoning adjustment (whether
or not a “preservation case” is on
the agenda). It is not necessary
(and sometimes counterproduc-
tive) to give formal testimony on
every topic. However, thoughtful
queries by the public at a hearing
will often raise questions that
board members themselves
would not have considered, and
ideas from the public can help
the board develop the conditions
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and requirements to be included
in its decisions. Preservationists
can also frame their questions
and observations to make clear
connections between historic
preservation and zoning issues—
connections board members
might not otherwise see.

Secondly, having demonstrat-
ed their commitment, credibility,
and interest in local zoning,
preservationists should take the
next step and offer historic
preservation training or presenta-
tions for local zoning (and other
land use) boards. The training
has to be attractive, appealing,
and user-friendly and should be
promoted as a way to enhance
the board members’ ability to do
their work more effectively and
efficiently, not as a “favor” or as
lobbying from a special-interest
group. Arranging for co-sponsor-
ship of the sessions by the state
or regional planning agency, the
State Historic Preservation
Office, local non-profit or service
clubs, and business organizations
demonstrates that preservation
concerns are varied and widely
shared public policy issues and
not special-interest concerns.

Photography credits. Page one top to bottom:
photos 1,2,5 © Marcia Axtmann Smith Design/
Communication, Alexandria,Va., 1998; photo 3,
Paul Giblin; photo 4, National Park Service; photo
6, Elizabeth Anderson.
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Sources of Information

For those interested in learning
more about zoning and pursuing
the connections between zoning
and historic preservation the fol-
lowing publications may be use-
ful. Publications of the American
Planning Association are available
from APA’s Planners Book
Service, 122 S. Michigan Avenue,
Suite 1600, Chicago, Illinois
60603; or check out a wider selec-
tion of planning, zoning, and
related publications on APA’s Web
site at <wwwplanning.org=.

American Planning Association.
Preparing a Conventional Zoning
Ordinance. (Planning Advisory
Service Report Number 460)
Chicago: American Planning
Association, 1995.

American Planning Association.
Zoning Bonuses in Central Cities.
(Planning Advisory Service
Report Number 410) Chicago:
American Planning Associa-
tion, 1988.

Duerkson, Christopher J. “Local
Preservation Law.” Chapter 2
in A Handbook on Historic
Preservation Law. Edited by
Christopher J. Duerkson.
Washington, D.C.: The Con-
servation Foundation and the
National Center for Preserva-
tion Law, 1983.

Kelly, Eric Damian. “Zoning.”

Chapter 9 in The Practice of
Local Government Planning.
Edited by Frank S. So and
Judith Getzels. 2nd Edition.
Washington, D.C.: Inter-
national City Management
Association, 1988.

Morris, Marya. Innovative Tools for

Historic Preservation. (Planning
Advisory Service Report
Number 438) Chicago: Amer-
ican Planning Association,
1992.

Smith, Herbert H. The Citizen’s

Guide to Zoning. Chicago:
American Planning Associa-
tion, 1983.

Stokes, Samuel N., A. Elizabeth

Watson, and Shelley S.
Mastran. Saving America’s
Countryside: A Guide to Rural
Conservation. 2nd Edition.
Baltimore, Maryland: Johns
Hopkins University Press,
1997.

Yaro, Robert D., Randall G.

Arendt, Harry L. Dodson, and
Elizabeth A. Brabec. Dealing
with Change in the Connecticut
River Valley: A Design Manual
for Conservation and
Development. Cambridge,
Massachusetts: Lincoln
Institute of Land Policy and
the Environmental Law
Foundation, 1988.
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Updated by Susan L. Henry
Renaud

This publication appeared earlier in
the former Local Preservation
series. Stephen A. Morris, former
Certified Local Government
Coordinator, wrote and edited the
original publication, which was
issued in August 1989.
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