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GENERAL
Purpose of National Park Service
Beginning with the establishment of Yellowstone
National Park in 1872, the United States has
evolved a system of national parks and monuments
which includes the finest of the Nation's scenery,
as well as sites distinguished for their historic
importance or scientific Interest. The act of August
25, 1916, as amended, was designed to correlate
the administration of the national parks and monuments then under jurisdiction of the Department
of the Iaterior. This act created the National
Park Service as a bureau of that Department and
stated the purpose of that Service as follows:
• • • to conserve the scenery and the
natural and historic objects and the wildlife
therein and to provide for the enjoyment of the
same Jn such manner and by such means as wlll
leave them unimpaired for the enjoyment of
future generations.
To this general statement of purpose may be
added seYeral excerpts from the remarks of National Park Service Director Newton B. Drury delivered on February 17, 1945, before the Committee
To Study National Park Standards and Reclassification. Mr. Drury stated that "these areas are
established primarily for the purpose of holding
intact natural landscapes, areas of scientific value,
and scenes of evidences of American history, of such
national importance as to justify their preser"'atlon
in order to serve the best national interests. They
are one of the finest expressions of the American
ideal of conservation. To them people go for inspiration, relaxation, and a deeper appreciation of
the superlative natural resources and of the significance of important historical scenes and events of
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our country." Moreover, Mr. Drury stated that
"the objective of the National Park Senice • • •
is to so adm inister these areas as to ma intain t heir
integrity of purpose. Development and use of these
areas must follow a pattern t hat will afford to
vis itors the deeply satisfying e:~qierience that such
area is capable of gi1'ing, without material impair·
ment of natural and historical cha racteristics
• • •. The enjoyment en•isioned in the act creating the National Park Service is reft·eshmeut of
mind and spirit, as well as physical r efreshment."
With these purposes in mind, It is the duty of law
enforcement officers to help presen-e a national
park atmosphere t hat is one of dignity and restraint, and, therefore, one that is in keeping with
the high purposes of the National Park Ser vice.
The rights of visitors must be preser ved by preventing prohibited activities on the part of overexuberant, thoughtless, or selfish persons.
Duties generally
L aw enforcement is now a primary duty in the
s uccessful operation of the areas administered by
the National Park Service. In order to perform
t his duty efficiently, it is desirable for a law enforcement officer of this Service to fam iliarize himself with the laws and regulations covering the
area to which he is assigned. Upon reporting to an
area for duty, it is suggested that enforcement personnel read and reread the following essential
material:
1. The general legislation relating to the National
Park Service, as found in the 1933 compilation of
Laws Relating to the l\ational Park Service, the
National Parks and Monuments, as supplemented
in 1944, and as further supplemented in pamphlet
form.
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2. The general rules and regulations r elating to
National Park Service areas. These may be found
in volume 20 of the National Park Service Administrative Manual.
S. Such special rules a nd regulations as may
apply to the a rea to which the ranger or personnel
may be assigned. These are also contained In volume 20 of the Administrative Manual. It would be
well for personnel ln reporting to an area for duty
to check with the Superintendent's office to ascertain
whether there are additional special regulations
applicable to his area which may not yet have been
published 1u. the manual due to time limitations.
A further source of important material to a law
enforcement officer of this Service are titles 18 and
28 of the United States Code covering Crimes a nd
Criminal Procedure, and the Judiciary and Judicial
Procedure. While these titles are somewhat
lengthy, and in part may seem quite technical, it
would be desirable to rend the titles from time to
time so as to be generally famill nr with their contents. In the final analysis, the law enforcement
officers of an agency cannot hope to be efficient and
effective in the performance of their duties if they
do not possess n well-grounded understanding of the
lD.ws a nd regulations applying to the ar ea or a reas
to which they are assigned.
While the National Park Service ranger represents the first line of law enforcement within the
Service, it should nevertheless be recognized that
this duty to a smaller degree devolves upon every
Service employee charged with the responsibility
of enforcement of Service rules and r egulations.
The broad subject of law enforcement consists
mainly of three parts: (a) the prevention of violations, (l>) the protection of persons and property,
and (o) the detection of violations and the appre-
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bens lon of violators. While these subjects will be
treated ·.,nerally in this chapter, they will, however, be dealt with in more detail in subsequent
chapters.
Prevention of violations
The ability and value of a law enforcement officer
are generally shown most effectively by his success
in anticipating probable sources of violations and
removing them. To prevent such violations, a
courteous but firm approach to persons who appear
to be about to commit a violation is required. This
attitude toward the public will generally bring
about the proper and des:ired response. Typical
examples of violations that may be anticipated and
prevented are those that relate to the control or
prevention of fires, vandalism, the unauthorized
feeding of wild animals, and the improper operation
of motor vehicles.
Protection of persons and property
The law enforcement officers within each area
are the visible r Ppr esentatives of the National Park
Service and as such their bas ic duty Is to protect
the public and the area to which they are assigned.
In faithfully performing this duty, they promote the
welfare and enjoyment of the areas of the National
Park SystPm. This objective may be accomplished,
for example, by regulation of traffic to prevent
delays, by maintaining safe conditions upon the
roads and tr~lls, and by a ssisting persons in difficulties. Accident prevention requires continual
alertness and recognition of potential hazards that
must be removed. It also requires the installation
of warnings at the proper places. Prompt and
efficient first aid must be rendered to all injured
persons, and medical assistance should be obta.i ned
as soon as possible.

_,
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Protection of Government property located in the
area from physical dan.ag£ and theft ls also a very
important duty of each law enforcement officer.
This includes the safeguarding of natural and
historic features, vegetation, and wildllte. A turther duty Is .he protection o! the personal property
o! 'tisltors.
Detection of violations and the apprehension of
violators
Law enforcement officers are required to detect
violations of criminal laws and regulations that have
occurred In their areas. They must apprehend, ar·
rest, or cause the arrest o! violators. Thereafter,
they shall act as witnesses or render other proper
assistance In judicial proceedinc;s. In this connection, It is well to point out here that In many In·
stances violations of Service regulat ions may be
minor in nature and frequently unintentional. In
cases such as these a proper attitude toward the
violator will very often ma ke a lasting !rlend for the
Service and result In the correction of the situation
with a minimum of time and effort. The violator
should be informed of the nature of the otrense and
In the discretion of the officer, depending upon the
seriousness of the violation and the attitude of the
offender, he should be advised as to a proper course
of conduct within the area and warned against further infraction of the laws, rules, a nd regulations.

e

Observations, investigations, and reports
In addition to specific law enforcement duties,
rangers o! this Service are required to per!orm a
number of related duties which are of equal importance In their £eld. Officers may be assigned and
required to observe, to investigate, and to report
upon a wide variety of subjects. These may Include
tire-control problems ; policing problems; Insect, dla·
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ease and other problems of forest and wildlife;
range conditions; weather obser1·ations; snow surveys; stream flow; conditions of roads, trails, telephone lines, s igns, campgrounds, sanitation; potential hazards, and others. A more complete treatment
of the field of investigation will be found under
chapter 6 hereof.
Emergencies
Having acquired a broad understanding of the
basic information, law enforcement officers and their
superiors should be trained and otherwise prepared
to act efficiently to prevent or control a wide variety
of emergency conditions. For example, each law
enforcement officer should know what be is expected
to do In the following situations: Occurrences of
forest, building, or vehicle fires; persons reported
lost or drowning; r obbery or U1eft reported or observed; persons injured by wild an imals; persons
Injured by or thrown from horses; automobile accidents; death from known or unknown causes; breakage of telephone or other utility lines. These and
a great variety of otl1er emergencies occur in Service
areas. Consequently, it Is the duty of supervisors
to provide the necessary facilities and to Issue clear,
individual instructions for the purpose of training
their men fully In advance concerning these matters.
Advice, assistance, and Instructions from superior
officers should be sought whene\"er there Is r.. need
therefor. Superior officers and officers of long experience should render all possible assistance to
those of recent appointment, 01· those recently transferred to an area, and should give them concise and
complete Instructions to enable them to perform
their duties properly. These instructions should be
repeated and reviewed frequently. Time, of course,
is of the utmost Importance in emergencies, nnd
advance preparation ls essential In saving of time
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as well as in the handling of such emergencies pror>erly. Officers have an excellent opportunity to be
of great service during emergencies.
Courtesy
An attitude of genuine courtesy should be maintained at all times, even In irritating circumstances
and especially when enforcing regula tions. The
policy and attltude of the Ser \"lce with respect to
courtesy nre too well known to r equire enlargement
here. The drilling In courtesy should be thorough
and adequate In order to Insure that this requirement is understood nud met In all dealings with
vl si tors a nd local r eslclcn ts.
Uniform
There should be deOni te instructions as to what
constitutes the correct uniform for the season and
how the uniform should be worn, with emphasis on
clen oliness, neatness, completeness, a nd wearing It
smartly.
Local Service organization
The local Service orgnnlza tlon should be thoroughly explained on the ground so far as possible.
Each employee should know to whom he Is r esponsible at all times and the lines of authority from him
to the Super intendent.

11!!!!1

Local in form ation
The new employee should be drilled in all essentia l
In formation about the area in which he is employed,
vis ito1· objectives within the ar ea, ser vices offered by
the Goverr.ment, accommoJations, interna l roads
and trails, etc. He should ha\·e s ufficient information a bout the surrounding a ttractions, main highway routes, etc., to answer the usual questions
concerning them. He should, also, ha'"e reasonable
:familiarity with the National Park Service area s
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on or adjacent to main highway routes commonly
used by visitors leaving the area In which be is
employed.
National Park Service policies
Each seasonal employee whose duties require him
to deal with the public should be ! amlllar with the
Service policies most frequently asked about by
visitors to the area. P articular care should be taken
to make sure that seasonal r angers and r nngernaturalists a re able to explain generally the Service's concessions policy, the grazing, wildlife, and
predator policies, and the land control a nd acquisition policies, as well as the differences between our
policies and the policies under which nearby national forests or other Go•ernment reservations are
administered.
What matters should be referred to others
All employees should understand that they a re
not expected to have all the answers and that there
are decisions or explanations which they should
not make. They should understand clearly what
types of questions nod situations should be referred
to their immediate supervisors or , in some cases,
to the superintendent, park naturalist, or other.
Above all, they should be warned not to bluff in
any situation. It Is urgent that we should avoid
giving misinformation to any visitor, whether it be
about routes, accommodations, Service policy, or
any other matter.
Tact
All seasonal employees who deal with the public,
and particularly r anger -natur a lists who address
groups of visitors, should be Instructed to t ake special pains not to make statements which may offend
or criticize, or imply criticism of, sections of the
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public, other Federal agencies, or officials of the
State and local government ; for example, the lumber industry, stockmen, miners, the United States
Forest Service, the Bureau of Indian Affairs, State
fish and game commissions, etc. Particularly to
be avoided is any direct or Implied criticism of the
Congress, either 'l\' ith respect to action taken by the
Congress or failure on the part of the Congress to
provide funds or take other action. It should go
without saying that anything which might be Interpreted as a personal expression of opinion on current political and r eligious questions should be
scrupulously avoided. The old guide that we
should regard park visitors as our guests, which In
fact they are, and treat them with the tact and
courtesy which we would accord to guests lo our
homes Is a good one and in accordance with strong
Service tradition. However, It does not follow that
we must entertain park visitors as we do guests In
our homes.
Loyalty
It Is essential that all employees should present
a loyal and united front In their dealings with park
visitors and residents of the communities lo which
the National Park Service areas are located. Personal grievances that involve other Service personnel and lntraservice matters should be brought to
the attt>ntion of the proper Service officials, not
to the attention of our visi tors and the community.
It follows, of course, that all officials should give
careful sympathetic attention to legitimate grievances.
Political acth·ity
Political activity on the part of law enforcement
officers of the Service in violation :lf any of the provisions of t!:e acts of Congress will not be tolemted.
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This is not to be Interpreted as depriving any officer
of his right to cast his ballot or to exercise his other
rights of citizenship. Excerpts from Section llSl,
Title 5, United Stntes Code, 1946 edition, Supplement III, :ire quoted below for the Information and
guidance of all concerned.
"Section 1181. Executive employees; use of
official authority; politicnl activity; penalties.
"(a) It shall be u:Jlnwfnl for any person employed in the executive branch of the F ederal
Government, or any agency or depal'tment thereof,
to use his official aathorlty or inUuenc.e for the
purpose of interfering with an election or affecting the result thereof. No officer or employee In
the executive branch of the Federal Government,
or any agency or department thereof, • • •
shall take any nctl'"e part in political management
or in political campaigns. All such persons shall
retain the right to vote as they may choose and
to express thc.tl" opinions on all political subjects
and candidates. For the purposes of this section
the term 'officer' or 'employee' shall not be construed to Include (1) the President and Vice President of the United States; (2) persons whose
compensation IJ paid from the appropriation for
the office of the President; (3) heads and assistant beads of executive departmen ts; (4) officers
who are appointed by the President, by and with
the advice and consent of the Senate, and who
determine policies to be pursued by the United
States in its relations with foreign powers or In
the Nation-wide administratio n of Federal laws.
"(b) Any person violating the provisions of th ls
section shall be immediately removed fl'oru the
position or office held by him, and thereafter no
part of the funds appropriated by any net of Congress for such position or office shall be used to
pay the compensation of such person."
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Cooperation
Law enforcemen t officers should cultivate and
maintain cordial relations with the United States
commissioners, United States attorneys, and -vlth
law enforcemen t officers of other Federal, State,
and local ar.cncles. Suggestions made by such other
officials frequently wlll be of assistance. Cooperation first freely given usually Inspires cooperation In
return.
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A

The term "jurisdiction" le used to denote a number of things. Of prime importance to our law
enforcement personnel is the jurisdiction or authority which the United States has, or may exercise, over an a rea. As used in this sense, the term
"jurisdiction" means the power or right to exercise
legislative autborltY over an area. Stated differently, jurisdiction Is controlling authority; the
right of making nod enforcing laws and regulations;
the capacity of determining rules of action or use,
and P.xacting penalties; the function or capacity of
judging or governing in general; the Inherent power
of decision or control. The type of jurisdiction
vested in the United States and which may be exercised over an area is determinative of the laws-Federal or State, or both-which may be enforced
within a national park area or on the Federally
owned lands within a national park area. In reporting for duty to a Service administered area
a ranger or law enforcement officer should ascertain at park headquarters the jurisdictional status
prevailing in the area.
There are many court decisions, some of them
seemingly conl:lictlng, in the juris dictional field.
In this manual only generalized statements can
be made on this subject. Therefore, It should be
borne in mind by readers of this chapter that In
some cases a slight change In facts, clrcuJLstnnces,
or laws may bring about dUierent r esults when
courts rule on the very complex problem of jurisdiction over an area. In setting forth general
principles herein, no attempt will be ma de to draw
the many fine distinctions to be found l.n the reported cases on this subject.
22944s•-11s- -2
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TYPES OF JURISDICTION
There are three types of jurisdictio n exercised
by the United States over areas administe red by
the National Park Se1·vlce, namely: proprietar y,
concurren t, and excluslYe. The meaning of these
terms and how such jurisdictio n ls acquired are
described below.
Proprieta ry jurisdiction
Whenever the United States owns or has title
to land within an area administe red by this Service,
lt bas at least proprietar y j urisdiction over such
land by virtue of ownership alone. Tbls simply
means that regardless of whether the State within
which such land Is located cedes or grants to the
United States jurisdictio n of any type or form over
the area , the State cannot affect the title of the
United States or Interferen ce with the protection ,
use, and control of the area by the United States.
Accordingly, the United States may take such
action and establish such regulation s as are reasonably necessary to protect Federal property and control and regulate Its use for the purpose to which
such property is dedicated. Federal laws and
regulation s pre.scribed for Ule reasonable protection, contr ol, a nd regulation of the proper ty of the
United States are paramoun t to those of the States.
Such power or right to protect, control, and regulate Is commonly called the police pawer of the
United States. States also have pallce power or
pallce jurisdictio n over lands within their borders,
unless such power is ceded to the Federal Government.
An example may best ser ve to Ulustrate the meaning of proprietar y j urisdiction of the United State.a.
Suppose that the United States owned and admin-
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fstered a large tract of land In State X as a M·
tional monument. Due to overbrowsing by deer,
the land was in danger of being rendered valueless
for the use to which it was being devoted by the
Federal Government. The State law prohibited the
killing of deer and prescribed a fine and Imprisonment for violation thereof. Any private citizen
found hunting or killing deer upon the Federal land
in question would be subject to arrest by the State
law enforcement officers and to a fine or Imprison·
ment under the State law. Not\vithstand ing the
State law, Service officers could lawfully hunt, kill,
or remove deer from the lands of the United States
in accordance with such instructions or regulations of the administrativ e officials as might be
issued for the purpose of insuring that the Federal
lands would be protected for the purposes to which
they were being devoted. Our officers would be
immune from the penalties of the State law in such
a situation. The United States, acting through its
agents, would thus have a power or right which no
other private landowner within the State possessed.
The converse of this situation would also apply.
Suppose the State law permitted hunting. The
Federal Government as a private owner endowed
with sovereign powers could prohibit hunting on its
lands and could fine and imprison violators. No
other private owner in the State would have such
criminal redress against a person for hunting, although a trespass action may be brought by the
owner against the hunter in accordance with applicable State laws.
To Illustrate further: If the Federal Government
had no law or regulation against bunting on Federally owned lands within a monument, the State
law enforcement officers could legally arrest persons
hunting on such lands in violation of the State law.
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The action would be conducted in the State courts
and State penalties woulcl be npplica ble. Again, the
converse would be true. If the Federal Government
prohibited bunting, while no State law prohibited It,
any violator of the Federal law or regulation would
be subject to arrest for violation of the Federal law
or regulation. The proceedings would be conducted
In Federal courts.
While no State may exercise its jurisdiction so as
to interfere with the Federal Government In the use
of Its property, it Is often extremely difficult to determine conflicts between the two sover eignties. In
doubtful cases affecting the administration of areas
administered by the Service, It is desirable to take
the matter up with the local United States District
Attorney's office, or, I! time will permit, refer the
matter with a full report to the Regional Director's
office for answer or referral to the Washington
Office, as the case may be.
Concurrent jurisdiction
This type of j urisdiction results from the cession
by the State to the United States of certain limited
r egulatory or controlling power as defined In the
State cession act. The effect of s uch a statute is to
enlarge the proprietary jurisdiction of the United
States by granting to It authority to control activities which would otherwise be outside its field of
authority. Concurrent jurisdiction, however, is invariably substantially less than exclusive jurisdiction as hereinafter described. For example, a Stnte
might convey to the United States an area traversed
by a segment of a State highway. Should the State
cede to the United States the right to exercise
concurrent traffic control over the portion of the
highway within the park area, the United States
would have what Is termed concurrent jurisdiction
thereover. State laws would still be applicable to
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the h ighway to the extent that they did not interfere
with the enlarged scope of the special r egulations
promulgated by the United States to go,·ern use of
the highway.
.Accordingly, In addition to Its proprietary jurisdiction O\'er the area, the United States would also
have concurrent traffic control jurisdiction ceded by
the State. Examples of such jurisdiction are found
in the George Washington Memorial Parkway and
the Blue Ridge Parkway, Va.
Eicclusive jurisdiction
This is the broadest type of jurisdiction vested In
the United States. It should be noted that in some
areas under the exclusi¥e jurisdiction of the Un ited
States, the State cession statute cedes exclusive
jurisdiction over the entire area, regardless of ownership of the land. In such instances Stnte laws,
ns s uch, have no application or effect within the
area. In a few instnnces, however, the statutes are
so framed that the cession ls applicable only to
lands owned by the Fetlernl Government or acquired
by the Federal Government In a prescribed manner.
This point Is extremely Important and must be considered in law enforcement, since the State laws a re
still applicable in a large measure to the prlvately
owned lands within an nrea covered by this latter
type of cession, but are not appllcable, as such, to
the Federally owned lands. l\:loreo,·er, in some Instances the park boundary bas been extended since
the or iginal State cession, and in the case of Rocky
Mountain National Park, for instance, no cession of
jurisdiction bas been made over the land included in
the extension.
Exclus ive jurisdiction ls acquired by the United
States, where an area has once been subject to the
sovereignty of a State, (1 ) by its purchase with the
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consent of the State pursuant to article I, section 8,
clause 17 of the United States Constituti on, or (2)
by a cession of exclusive jurisdictio n to the United
States by a State. In the latter case, the State may
r eserve in the cession certai n powers with respect
to the area. Most of the areas in the National Park
System subject to exclusive jurisdiction ar e depend·
ent upon State cession acts for such jurisdiction.
Moreover, most of the State cession statutes applicable to such nreas contain the reservatio n of the
right by the Stnte to serve civil nnd criminal process
within the limits of the park, the right to tax persons
nnd corporatio ns, right to vote, etc. While, technically svenking, such cession statutes do not cede
"exclusive" jurisdictio n to the United States since
It Is less than a fllll and unequivocal cession, nevertheless, for practical purposes, and by long use of
the term, areas are so. id to be under the exclusive
jurisdictio n of the United States despite such limited
and relatively Inconsequ ential reservatio ns in State
cession statutes.
Prior to 1940, It was customary for States to pass
cession statutes, and for the Federal Government to
accept such cession by specinl acts. Under the act
of February 1, 1940, acceptance of exclusive jurisdiction may be mnde by the bead or other authorized
officer of any departmen t or independe nt establishment. Notice of such acceptance is generally pub·
llshed in the Federal Register.
.A few national pnrks, such ns a portion of Yellowstone, Mount McKinley, and Hawaii, are under the
exclusive jurisdiction of the United States as a
result of the United States retaining s uch j urisdiction over the area at the time .the State or territory
within which the park Is located was created.
Subject to boundary extensions after the State
cession of j urisdiction , the national parks over
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which the United States has exclusive jurisdiction
are as follows :
1. Exclusive jurisdiction over area, including
private lands therein if any :
Crater Lake National Park, Oreg.
Glacier National Park, Mont.
Lassen Volcanic National Park, Calif.
Mesa Ver1e National Park, Colo.
Mount McKinley National Park, Alaska.
Mount Rainier National P ark, Wash.
Olympic National f'ark (part), Wash.
Rocky Mountain National Park, Colo.
Sequoia and Kings Canyon National Parks,
Cali:I~.

Yellowstone National Park, Wyo.
Yosemite National Park, Calif.
2. Exclusive jurisdiction over area, except for
private lands therein:
Big Bend National Park, Tex.
Great Smoky Mountains National Park, N. 0.
and Tenn.
Hawaii, National Park, Hawaii, T. H.
B ot Springs National Park, Ark.
Mammoth Cave National Park, Ky.
Shenandoah National Park. Va.
3. Elxclu::.ive j urisdiction over arE!as, no private
lands i.nvolved :
I sle Royale National Park, Mich.
Platt National Park, Okla.
This service Is now responsible for the administration of a number of historic areas, particularly in
Region One, which were once under the control of
the War Department. In many such cases an examination of the facts and the laws r elating to such
areas would establish that they are still under the
exclusive jurisdiction of the United States. In many
ot these instances exclusive jurisdiction was ac-

---~
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quired by tbe United States as a result ot tbe purchase ot the areas for forts, arsenals, and other
military installations with the consent of the States,
pursuant to article 1, section 8, clause 17, of the
United States Constitution.
Generally speaking, once exclusive jurisdiction is
acquired in this manner, a State cannot "recapture"
its Jurisdiction unless the United States consents
thereto. There are a few State cession acts applying to some of our historic areas which might be
construed by the courts to be conditional in nature.
That ls, the exclusive jurisdiction ceded by the
State may be dependent upon the continued use ot
the area tor military purposes by the United States
tor the purposes contemplated by the cession act ot
the State. When this Service assumes administration of the area for historic park purposes, it Ls
possible tbat the exclusive jurisdiction might thereupon be converted to proprietary Jurisdiction since
there are plausible grounds in such a situation for
holding that the original purpose contemplated by
tbe State act has ceased.
From the foregoing two paragraphs it wlll undoubtedly be apparent that often a complicated, or
even delicate, problem is involved in determining
tbe jurisdictional status of some of the areas transferred to this Service from the War Department.
This same situation applies to portions of War Department reservations that may now be administered
by tbis Service. A fundamental difficulty in determining jurisdictional status in many of these
cases is found in the fact that the records transferred to us may be extremely sketchy. In fact, in
many cases we have inadequate land rec".lrds of
such areas and are unable to obtain full title data
relating to tbem. Likewise, it is often practically
impossible for us to ascertain how the area was
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originally established and came under the control
of the War Department.
When necessary, this Service will make every
reasonable effort to secure full data and review the
circumstances relating to establishment of the area
in an effort to determine its jurisdictional status.
Such a determination is frequently of prime importance If a major crime, such as murder, arson,
or robbery, is committed on land under our j urisdiction. For instance, in connection with a murder
committed in 1984 on lands comprising a part of
Fredericksburg and Spotsylvania County Battlefields Memorial National Military Park, it was the
view of the Department of Justice, later sustained
by the Federal District Court, that the United States
had exclusive j urisdiction over the tract of land
on which the crime was committed. It follows that,
if the land involved is still under the exclusive
jurisdiction of the United States, the State authorities are completely without authority to prosecute
an offender. Conversely, if the land ls under the
proprietary jurisdiction of the United States, the
State authorities prosecute the offender fo r such
crimes where no F ederal interest is involved. F ort unately, however , Lt will be found in our administration of such areas of doubtful jurisdictional
status, that in most of them we will have occasion
to be concerned only with violations on Federally
owned lands of our rules and regulations which
clearly can be prosecuted in Federal court or before
United States commissioners.
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GENERA L
'.l.'he law enforcement officers of the National Park
Service are charged by the Departme nt and the
Service with the primary responsibi lity for enforcing the Jaws pertaining to, and the rules and regulations promulgat ed by the Secretary of the Interior
for the administr ation anu proteetlon of, the various
areas of the National Park System. The responsl·
billty for enforce1™!nt of these laws noel regulation s
natura lly carries with it the right and duty to arrest
violators when the occasion a rises. I t a lso involves
in certain cases the deslrabUit y of Service o1Ilcers
being deputized as State Jaw enforceme nt officers.
The authority to arrest and to accept appointme nts
as State Jaw enforcement ofllcers is not found in the
acts and proclnmnt lons creatin g the various nrens,
but the Congress ancl the President have otherwise
specifically provided for such functions by officers
of this Servlce.
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AUTHORITY TO ARREST
Tbe autborlty of law enforcement officers of tbe
Service to make arrests is derived from several
sources as follows :
National parks
Tbe act of February 6, 1905, an act for tbe protection of tbe public forest reserves and national parks,
initially pro\"lded authority for persons ot tbis Service to make arrests. Similar authorization Is contained in the act of March 3, 1905. The provisions
of tbe latter act are now incorporated in section 10,
title 16, United States Code 19-16 edition, reading as
follows:
All persons employed in tbe National Park Service of tbe United States sbnll have authority to
make arrests for the violation of the laws and
r egulations relating to the national forests and
national parks, and any person so arrested shall
be taken before tbe nearest United Stntes commissioner within whose jurisdiction the national
forest or national park Is located, for trial; and
upon sworn information by any competent person, any United States commissioner In the proper
j urisdiction shall Issue process for the arrest of
any person charged with U1e violation of said laws
and regulations; but not!Jing herein contained
shall be construed as preventing tbe arrest by any
officer of the United States, without process, of
any person taken in the act of violating said laws
and regulations.
National military parks
The act of March S, 1897, an act to prevent trespassing upon and providing for tbe protection of the
national military parks, provides in part as :follows:
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That the superintendent or any guardian of such
national mflitary park is author ized to arrest
forthwith any person engaged or who may have
been engaged in committing any misdemeanor
named in sections 413 and 414 of thjs title, and
shall bring such person before any United States
commissioner or judge of any district court of the
United States within either of the districts within
which the park Is situated, and in the district
within which the misdemeanor has been committed, for the purpose of holding him to answer
for such misdemeanor, and then and there shall
make complaint in due form.
The misdemeanors named in the foregoing act are
listed as follows:
1. Every person who willfully destroys, mutilates, defaces, injures, or r emoves any monument,
statue, marker, guidepost, or other structure, or
who wilfully destroys, cuts, breaks, injures, or
removes any tree, shr ub, or plant within the limits of any national military parks shall be deemed
guilty of a misdemeanor, punishable by a fine of
not less than $10 nor more than $1,000 for each
monument, statue, marker, guidepost, or other
structure, tree, shrnb, or plant destroyed, defaced,
Injured, cut, or remo\'ed, or by impr isonment for
not less than fifteen days and not more than one
year, or by both fine a nd imprisonment (16 U. S. C.
1946 ed., sec. 413) .
2. Every person who shall trespass upon any
national military parks for the purpose of hunting
or shooting, or who shall hunt any kind of game
thereon with gun or dog, or shall set trap or net
or other device whatsoever thereon for the purpose
of bunting or catching game of any kind, shall be
guilty of a misdemeanor, punishable by a fine of
not more than $1,000 or by Imprisonment for not
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less than fi ve days or more thnn thirty days, or by
both fine and imprisonm ent (16 U. S. C. 1946 ed.,
sec. 414).
Miscellane ous areas
The act of March 2, 1933, providing for the protection of national military parks, national parks,
battlefield sites, national monuments, and miscellaneous memorials under the control of the War Department, provides as follows:
That the commissioners, superinten dents, car etakers, officers, or guards of such national military
parks, national parks, battlefield sites, national
monumen ts, a.nd miscellaneous memorials, or any
of them are authorized to make arrests for violations of any of the regulation s prescribed pursuant
to section 9a of this title, and to bring the olfend·
ers before the nearest commissioner, j udge, or
court of the United States having jurisdictio n In
the premises.
Under section 405 of the act of March a, 1933, the
foregoing statutory authority with r espect to areas
transferre d to this Service from the War Department remains In effect. The areas in question are
those wblch were transfe rred from the War Department to the Departme nt of the Interior for administration by the National Park Service pursuant to
Executive Orders Nos. 6166 and 6228, dated June
10 and July 28, 1933, respectively.
The acts mentioned above, r elating to the author·
ity to arrest for violation of the r egulations cover·
ing military park areas, were necessary when such
areas were under the administra tive jurisdictio n
of the War Departme nt or other agencies prior to
their transfer to this Service. Such transferre d
areas are now administe red by the National Park
Service under the 1916 Organic National Park Act.
As the 1905 act, aupra, authorizes employees of the
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Nationa l Par~ Service to make arrests, such arresting authorit y appears to supplem ent the arrestin g
pawer of mllitarv park personn el which is confined
to certain types of cases and Is somewh at more
limited in scope t.han the 1905 act.
Firearm s
It is generall y recognized that a necessa ry incident to proper perform ance of the law enforcem ent
officer's duties may be the carryini ; of such weapon s
as may be required to enforce his comman ds and
accord h im essentia l protcctl on. Office Order No.
316, dated January 9, 1936. Issued by the Nationa l
Park Service, as quoted below, authoriz es law enforcement officers of this Service to carry arms in
the perform ance of their duties.
The act of Congress approve d Februar y 6, 1905
(33 Stat. 700), provides that all persons employed
in the Nationa l Park Service of the United States
shall have authorit y to make arrests for the violation of the laws and regulati ons relating to the
nationa l parks and monume nts. The Solicito r
of this Departm ent, in his opinion rendere d on
Septemb er 9, 1931, held that police officers and
persons empowe red to make arrests are entitled
to carry firearms as a means of persona l protection, as well as to aid In enforcin g their commands. The Secreta ry bas, therefor e, promUlgated Lhe following regulnti on :
"(g) The Superin tendent or Custodian of a
park or monume nt may, In hlo discretio n, permit
the ca rrying of firearms by employees under his
adminis trative jurisdic tion when such passessi on
i s deemed necessa ry in the perform ance of official
duties." (See sec. 2.11 (b), General Rules and
Regulat ions, National Park Service. )
Superin tendents and Custodi ans, in the exercise Of their discreti onary powers, as provide d
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in the r egulation, shall give careful consideration t o the established policy that only such display shall be made of constituted authority as
is necessary with good park management. Therefore, unnecessary display of arms should be
avoided.
In order that there may not be unauthorized or
unlawrul exerc:se of authority, employees shall be
permitted to use their firearms only in extraordinary cases such as in the actual derense of
their own or another's life; when attacked with
deadly weapons, or in actual pursuit of escaping
criminals charged with such crimes as murder,
rape, housebreaking, arson, or kindred felonies,
and then only when circumstances make such
action necessary, or when necessary to effect lawful arrest.
In authorizing the carrying of firearms under
the foregoing regulation, a written permit sbaL. be
Issued in duplicate, one copy to be retained by the
Superintendent or Custodian as a memorandum
and r eceipt for the weapon and other equipment
assigned, and one copy to be retained by the permittee aud carried on bis person at all times when
carrying firearms in accordance therewith. Possession by permittee of a permit as herein provided w ill fur nish evidentiary proof of Federal
authority to carry firearms should tbe permittee
be required to go outside the boundaries of the
park or monument with firearms in his possession
In the performance of his official duties. Such
permit shall be revocable at the will of the Superintendent or Custodian. (See also sec. 1.11
G.meral Rules and Regulations, National Park
Service.)
Deputy State fish or game wardens
Executive Order No. 1991 of July 9, 1914, authorlzea employees of the National Park Service to
%29~48°~0~
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accept, with the approval of the Secretary of the
JnU>rior, appointments as deputy State fish or gnme
wnrdens, If no compensation :s attached to the position, and if the duties do not Interfere with, or are
not inconsistent with, their duties in the Governm.:nt service.
Deputy sheriffs
Executive Order No. 7332 of April S, 1936, authorlzes employees of the National Park Service to
accept, with the approval of the Secretary of the
Interior , apPointments as deputy sheriffs under
the laws of the States or territories ln which such
employees may be on duty; Provided, That their
se.rvices as such deputy sheriffs shall be without
compensation and shall not in any manner interfere
or conflict with the performance of their duties as
employees of the National Park Service.
Effect of appointments
Acceptance of an apPointment under authority
of the above Executive Orders will confer an official i;tatus under the government of the State or
county, and empower the appointee to enforce the
applicable State lnws or regulntlons within the
particular Federal nrea, provided that the jurisdictional status of the Federal area is such that
the State or county Jaws are npplicahle therein.
In many cases, especially where the United States
has only proprletnry jurisdiction within the area
concerned, It will be found adrnntngeous for the law
enforcemen t officer of the area to hold an appointment as provided above. Such an appointment
normally confers the right to make summary arrests without a warrant for a misdemeanor committed in the presence of the officer and for a felony.
In some jurisdictions, however, the right to make
summary arrests for misdemeanors is limited to
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those involving a breach of the pence. It will be
necessary, therefore, for those who may be so
deputized to ascertain what State criminal laws
are in force within the particular area, and the
authority to make an arrest, with or without a
WllI'rant, for a particular offense.
It must be borne In mind by Service law enforcement officers that when they are acting ns deputized
State or county law enforcement officers, their authority stems solely from the State or county laws
and no Federal statutes or regulations may in such
instances be enforced while acting in that capacity
and when making an arrest for an oll'ense against
State or county laws. There are, however, instances
where an offense is a violation of Federal law as
well as a violation of State law. In such n case,
the Service law enforcement officer, who bas been
deputized by a State or county, may proceed with
prosecution under the Federal law before a Fede1·a1 commissioner or in Federal court, or he may
proceed under the State or county law in the State
or county courts. In certain cases it would be
possible to utilize both the Federal nnd State tribunals. Generally speaking, however , where such
a dual offense bas been committed, it is the best
policy to proceed under the law and in the court
where the conve.nience of the offender a.nd the law
enforcement officer is best served. In general, it
is important to reach an understanding with local
enforcement officers to be sure that it is understood
that our deputized rangers will perform State law
enforcement work only in connection with our administration of the park area.
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RELATION TO AREAS OF THE NATIONAL
PARK SYSTEM
Procedure in doubtful cases
I n order that our law enforcement officers may
have a reasonable understanding of the types of
cases in which they should act-without a warrant
of arrest, or with one, when properly deputizedn general discussion of the laws and r egulations
relating to Service administered areas follows. In
discussing these subjects, however, it s hould be
remembered that It is impossible to anticipate all
of the situations that may arise, or to draw fine or
technical distinctions such as are made at times
by tbe courts. Therefore, when the general principles hereinafter set forth do not seem to cover a
situation, the cautioning advice Is given that the
counsel of the United States attorney or the State,
county, or local prosecutor should be sought before
action ls taken. After all, warrants of arrest or
summons may be obtained even after s ome slight
delay and Inconvenience.
Source and reference material
By referring to the " General Legislation" portion
of the Service publication Laws Relating to the
Nati01uil Park Service, 19SS, as supplemented, it
w ill be noted that there are certain general nets
relative to Injuring the public lands of the United
States, or aimed at protecting such lands, which
have application to many areas of the National Park
System notwithstanding the fact that such areas
are not specifically mentioned. Some general provisions of the Criminal Code of the Uni ted States
(Title 18, t:. S. 0., 1946 ed., Supp.) a lso may be
construed to apply to areas admlnister ed by the
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Service. Where this Is the case, an arrest without
a warrant would be proper by our Service law enforcement officers lo misdemeanor cases, as well as
felonies. :Moreover, in almost e>ery Instance of
this nature, some provision in the Secretary's rules
and regulations would undoubtedly cover the offense
and the arresting officer would be on the safest
ground to arrest thereunder and thus be assured
of the protection of the regulations If any doubt
exists or should develop as to the applicability of
the law to areas under Service administration. In
additJon to the laws mentioned above, section 13,
title 18, t;nited States Code, 1946 edition, supp. II,
adopts as Federal Jaw, for areas under the exclusive
jurisdiction of the United States certain State laws
covering acts or omissions made punishnble by the
State law If committed outside the Federal area.
Tbls provision of law ls known as the Federal
Assimilative Crimes Statute nod is Invoked only If
there Is no Federal law or regulation covering the
act or omission within the area which, If done or
omitted outside the area, would be punishable under
the State law. Acts or omissions punished under
the provisions of this section of the Code are not
punished as violations of the State law, but as
violations of Federal law.
Regulations and punishment
Congress has gi>en the Secretnry of the Interior
the power to make such regulations as be deems
necessary to meet conditions in the areas under
Service administration and to protect the areas
from depredations and harmful uses. It has been
frequently determined by the courts that such regulations have the fOr<'e and effect of law. The regulations are subject to frequent amendments. however, to meet changing conditions. Accordingly,
law enforcement officers should familinriZe them-
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selves with current regulations In force within the
respective areas In which they are serving. Not
only ls this necessary from the standp0Lnt of knowing what acts constitute vlolntlons of the r egulatlons, but tbls knowledge of the regulations is also
necessary from the standpoint of glvlng Intelligent
information to visitors. A violation of the Secretary's rules and regulations for the maintenance ot
law and order lo areas under Service administration
is a misdemeanor and may be punished by a fine
ot not more than $500 or Imprisonment for not
exceedlng 6 months, or both, and the offender may
also be requlred to pay all costs of the proceedings.

-
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FELONIES AND MISDEMEANORS
Distinction between felonies and misdemeanors
The distinction between felonies and misdemeanors is found as a general rule in the penalties which
may be imposed. Section 1, title 18, United States
Code, 1946 edition, supp., provides, however, tbat
"Notwithstanding any act of Congress to the contrary:
1. Any offense punishable by death or imprisonment for a term exceeding one year is a felony.
2. Any other offense is a mjsdemeanor.
3. Any misdemeanor, the penalty for which does
not exceed imprisonment for a pe1·iod of six
months or a fine of not more than $l;i00, or both,
is a petty offense."
Felonies, crimes, and petty offenses defined
Generally, then : Felonies are serious crimes for
which the punisbMlent is death or confinement for
a period of more tbnu 1 year ; :.nsdemeanors are less
serious offenses for which the punishment by confinement is less than 1 year ; and Petty offenses a re
m isdemeanors of minor gravity for which the punishment by confinement may not exceed 6 months
and the fine may not e."l:ceed $500. In each instance,
punishment by fine may be gi\·en in the alternative
for the punishment by confinement, or In addition
thereto. Violations of the rules and regulations prescribed by the Secretary of the Interior for the government of Service areas f all wi t hin the classification of petty offenses.
Federal crime
A crime bas been defined as an act committed, or
omitted, in violation of a public law either forb idding or commanding it to be done, or a wrong which
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the Government notices as injurious to the public
and punishes in what ls called a criminal proceeding.
There are no common law crimes against the United
States, except where the Asslm!lath·e Crimes Act
makes an offense under State la w a Federal otrense
in an area under the exclusive jurisdiction of the
Un ited States. It must always be kept in mind,
ther efor e, that Federal officers and courts have no
power or jurisdiction to arrest, try, or punish a
person unless the net or omission with which be Is
charged violated n Federal statute, or a regulation
Issued pursuant to a Federal statute. In this respect their power is subject to limitations not imposed upon state officers and courts having authority
nod jurisdiction to arrest, try, and punish for what
are generally known as common law offenses.
Breach of the peace
A breach of the peace may be defined as an net
of public turbulence or indecorum in violJltlon of
the common pence and quiet, of the Invasion of the
security and protection of any law enacted to preserve peace and good order, or of acts such as tend
to excite others to break the peace. The acts Involved must be voluntary, unnecessary, and contrary
to ordinary huD"an conduct.
Misdemean ors and petty offenses-F ederal and
State
From the foregoing It will be seen that it Is relatively easy to define a crime under the Federal
Criminal Code and to Identify misdemeanors and
petty offenses. This may not be true under State
law. Checks should be made with local State and
county prosecutors to determine what distinction Is
made by the law applicable to their area. Deputlzatlon as a State or county law enforcemen t officer Is
generally desirable in areas where State criminal
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laws are effective so that National Park Service
officers need not rely solely upon their rights as a
private citizen to make an arrest. The line between
State felonies, breaches of the peace, and misdemeanors is often a hazy one and, therefore, acting
as a prirnte individual under State law may not be
without some risk.

Summarization
To summarize, tbe c!nss!flcation of misdemeanors
Into petty offenses, breaches of the peace, and ordinary misdemeanors, Is Important for two reasons.
The first is that where a law enforcement officer of
tbls Service might officially lack authority to make
an arrest, he may make an arrest in a breach-of-thepeace case as a private citizen. The second Is tbat
petty offenses may be tried by United States Commissioners. An analysis of the felony or type of
misdemeanor involved need not be made, of course,
when a law enforcement officer of this Service has
been deputized as a United States Mnrshal or a
State or county officer and he has legal arresting
authority in situations Involving other than park
law or regulations. In such Instances, he obviously
will not rely upon, or even mention, tbe arresting
authority reposed in him as a private citizen.
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THE ARREST-DEFINED
Definition
In criminal procedure, an arrest ls the taking or
seizing of the person of another, or touching or
putting hauds upon him lo the executing of process,
or any act ind icating an intention to arrest. An
arrest is synonymous with the actual deliberate
legal restraint of the person of another against his
will, and signifies a r estriction of his freedom of
movement.
How an arrest is made
An ar rest is made by an actual restraint of the
person of the accused or by his submission to the
custody of an officer. It is usual to pince the hand
upon him and say, "I arrest you," or words to that
effect. The prisoner Is usually, and on demand
must be, informed of the cause of the a rrest and
tbe authority to make it, and shown the warrant
as soon as possible when acting under a warrant.
It is advisable for an officer who makes an arrest
to state who he Is and show his badge, if not in
uniform, and to sta te why the arrest is being made.
If the prisoner is arrested In the act of committing
or attempting to commit a crime, or if he ls pursued
Immediately after Its commission, or after his flight
from the scene, it Is not necessary to give him any
such information. The arrest may be made merely
by appr ehending and taking him into custody.
Formalities of an arrest
Io normal circumstances the officer ls required to
Inform the accused ot the cause of the arrest prlor
to the actual arrest. In unusual cases, however,
the explanation by the officer need not be given
immediately if such explanation would imperil the
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officer or the ar.rest For example, a known felon
who may very likely be armed could be "covered"
by the officer and the intention to arrest and the
cause of arrest decla red to the felon at gun point.
Alternate basis for making arrests
If there exist two causes which will justify an
arrest-one definite and one indefinite-only the
definite one need be given. For instance, it an
officer has reason to believe a certain person has
committed a certain crime. but is not sure enough
of the facts to make the arrest without a warrant,
and the suspect is likely to lea,·e the vicinity, the
officer could (and should l keep the person under
observation. If the su spect s hould commit any
infraction of the regulations s;.ch as speeding,
throwing lighted matches or cigarette butts onto
the ground, etc., the officer could then arrest him for
this lesser violation, and while the accused was
being processed on the petty charge, the more serious charge could be developed to a point where
that charge could also be lodged against him. Such
a procedure should only be used when absolutely
necessary to accomplish justice.
Arrest for lesser offense where several grounds
exist
Many Instances occur in which an officer is called
to the scene of active 'l"iolations where it develops
that several separate offe11ses have been committed.
It is preferable to arrest for the lesser offense
committed in the officer's presence so that the facts
of the more serious charge may be fully developed
before the charge is lodged.
Informal questioning
Ofttimes it happens that an officer may r equest
a person to go with him for informal quesUoning
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In connection with an alleged violation. In such
ins tances be would usually say, "We'd like to talk
with you down at the office," or words to that effect.
If the person complies, there is no arrest. However, if the officer has no cause for an arrest and
accosts a person in s uch an officious manner t hat
it leads the person to believe he is being taken into
custody and the per son !lubmits to the au thority,
then tl1e officer is liable for false arrest. In any
event, where it is ciesired to get a :;>erson to accompany the officer to the office, to the crime scene, to be
confr onted by witnesses, etc., be sure and make a
friendly approach; be conversational. Where sufficient grounds for arrest do not then exist or are
not known and the person r efuses to go without
arrest, : he safe 11ractice would be to leave him alone
and later when the facts are known get a warrant
for his arrest.
Arrest for subsequent developments
If the person goes with the officer and as a
result of later events while he is with him, it is
determined that there are reasonable grounds to
believe him guilty of a felony. be may be arrested
without further delay. If the crime of which the
officer believes him guilty is only a misdemeanor, he
may not legally arrest h im. In such case, it
w:mld be necessary to 'lay the facts before the commissioner or justice of the peace and procure a
warrant for his arrest.
Avoidance of unnecessary unpleasantness in making arrest
It cannot be stressed too strongly that In a ll
dea~in gs with the accused unnecessary officiousness
or un;;ileasantness should be avoided, since much
more information usua lly can be obtained from a
prisoner who is well treated, and there will be no
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grounds for charges of bUllaoztng by his attorney
afterwards.
Arrests valid even when accused establishes
innocence
Innocence of the accused, established after the
arrest, does not make the arrest illegal if the statutory requirements governing the arrest were fulfilled.
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ARREST BY FORCE
Use of force
An officer making an arrest may ornlly summon
as many persons as he deems necessary to aid him,
and r efusal to render such aid is a punishable
offense. A United States Commissioner may summon any necessary county, State or Federal assistance to apprehend the person or persons for whom
his warrant is issued. When an arrest ls made, the
person arrested should be searched when tlie circumstances warrant such action. Generally, the question of whether a person arrested should be searched
ls one for individual determination based upon the
known or suspected character of the accused, and
also the nature of the offense. It should be pointed
out that, In the ordinary work of Service law
enforcement ofiicer s, the value of the search Is not so
much the uncovering of dangerous weapons, as (1)
the procuring of articles which may afford evidence ;
and, (2) for the effect of impressing the suspect
with the gravity of the offense. An additional aid,
In respect to the second point, is the taking of a
personal description of the suspect, which mny well
be done at the time of the arrest. Search of a person
under arrest requires no separate sea1·ch warrant.
Civility in making arrests
While an officer may exercise reasonable force
when necessary in effecting an arrest, he should be
as considerate as possible. This is particularly true
where relatively minor infractions of Service regulations occur. There will, however, be times when an
officer must act swiftly and forcibly. If criticized
for his act in such cases, his reputation for tact,
civlllty, and courtesy will sustnln him. .Many of us
have experienced a feelillg of disgust when a.n over-
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officious police officer bas used the brow-beating
tactics Jn stopping or arresting us for some minor
traffic ofrense. Treat visitors to park areas in a
manner you would consider reasonable Jf circumstances were reversed.
Limitation on use of force in making arrests
An officer who ls ma.king a lawful arrest, or who
bas made an arrest, is justified in using such force
as is reasonably necessary to secure and bold the
offender, overcome bis r esistance, prevent bis escape, r ecapture him if be escapes, and protect himself from bodily harm; but he Is never justified in
us ing unnecessary force or treating his prisoner with
wanton violence, or in resorting to dangerous means
when the arrest could be effected otherwise. Within
reasonable llmits, the amount of force permissible
to effect an arrest and the means employed are
necessarily left to the sound discretion of the officer
and it has been held that this discretion Is not
subject to review by a court or jury unless wantonly
or maliciously abused. In this connection, a Federal
court has held :
Officers do not have absolute license to use any
force they may choose In making arrests. There
must, of course, be a discretion In a n officer as to
the force necessary to he used on such occasion,
but officers are sometimes inflated with a high
conception of their office, and e.."i:erclse power in an
unreasonable, arbitrary, and unjustifiable manner.
Ollicers are not relieved from the oroinary dictates
of humanity. While they are clothed with great
power, they have no right to abuse the same. An
officer wbo intentionally uses more force than is
reasonably necessary in making an arrest is
oppressively discharging the duties o.f his office.
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USE OF WEAPONS
Use of weapons in effecting arrests
Firearms, where authorized, a re furni shed to
officers as a means of self-protection to be carried
when on active dutr. and they must not be used
unless there is impending danger, such as In the
actual defense of ll!e, or In actual pursuit of escaping criminals charged with felonies, etc. All officer
would not be justified In using a weapon to compel
an offender to obey his command to bait when he Is
a ctuaJly not charged wi th a felony, and the only
offense with which be could be charged Is a minor
infraction of the rules and regulations. It s hould
be pointed out that to shoot a fleeing misdemeanant
and miss is assault; to shoot at him and hit Is assault and batterr; and, to s hoot and kill him is
manslaughter. In serious cases involving felonies,
such a s murder, rape, etc., a fleeing felon may be
shot at after be has been commanded to halt, even
if such shooting results In death to blm.
This Is a matter that involves the utmost responsibility on the part of law enfor cement officers,
and one that must be handled judiciously at all
times. Officers should bear in m ind that they may
become subj ect t o serious administrative or judicial
actions if they misuse their authority. The Federal Government requires restraint, coolheadedness,
and sound judgment In the handling of weapons.
Firearms should be removed from holster s only
when It is the intention of officers to use them In
the execution of their duties. They should never
be displayed in order to impress other persons.

229448 °~53----4.

Arrests

Chapter 4
Section 4
Page 46
SELF-DEFENSE

The preceding sections have set forth the distinction between the amount of force which Is proper in
effecting an arrest In a misdemeanor case and in
a felony case; that the officer should abandon the
attempt to arrest In misdemeanor cases rather than
inflict death or great bodily injury. However, if
the person who Is to be arrested resists in such a
way as to threaten the officer with death or serious
bodily injury, the officer is entitled to a right of selfdefense which may, in an extr eme case, justify
injuring or killing the other person. This right
arises only when the other person becomes the assailant. Spoken threats against the officer do not
gl\·e rise to the right of self-defense unless there
is apparent ability to carry them out.
The right of self-defense on the part of officers
of the Jaw is broader than that which is accorded
to private persons. A private person may not advance against his assailant, nor even stand his
ground, but must retreat unless retreat will increase
his danger. An officer of the law is not obliged to
desist from his purpose to make an arrest, and may
stand bis ground, or even advance, while still entitled to oppose force to force as a matter of selfdefense. Nevertheless this right of self-defense
is subject to the rule that the force employed must
be no more than necessary, and, In case death or
serious bodily Injury r esults, the burden ls on him
who Inflicts either to justify his action.
Statutory reference to offense of resisting Federal
law enforcement officers
For penalties for resisting Federal law enforcement officers see sections 111, 1114, and 2231, title
18, United States Code, 1946 edition, current supplement.
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A warrant of arrest is a wrilten order directing
the arrest of a certain person named in the warrant
issued by a justice, judge, United States commissioner, justice of the peace, police magistrate, or
other ofllclal having authority to issue warrants of
arrest. If the name of the person sought to be
arrested under the warrant is not known, any name,
together with any description by which be can be
identified with reasonable certainty, will suffice. In
such Instances it Is customary to obtain a "John
Doe" wnrrant, the name "John Doe" being a ficti·
tlous name representing the unknown person upon
whom the warrant Is to be served. A. warrant of
arrest for a felony may be executed, I. e., the arrest
made, at any time, day or night. For a misdemeanor, however, arrest may be made only in the
daytime unless night service ls specifically author·
!zed In the warrant. Daytime, for such purposes,
is defined as from sunrise to sunset. Any close
question concerning these times would be settled by
the times shown in the (U. S. Nautical) almanac,
which would, of course, be in terms of true sun time,
not standard time (nor "daylight saving" changes).
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ISSUANCE OF WARRANTS
General-probnble cause
Warrants of arrest may be Issued only upon
probable cause supported by oath or affirmation
naming and/ or describing the person to be seized.
Probable cause bas been defined to mean a cause
based upon grounds which would satisfy the mind
of an ordinary prudent and cautious individual that
a crime has been committed and that the person
for whom the warrant is sought committed it. The
r esponsibility is upon the officer seeking the warrant
to furn ish, by himself or through witnesses, or both,
sufficient sworn facts to convince the Issuing officer
that probable cause exists for the Issuance of the
warrant.. The question as to whether probable cause
exists is decided Initially by the issuing officer.
To whom directed
State warrants of arrest, generally, are directed
to a peace officer of the State. A National Park
Service r anger may be deputized as a peace officer
(deputy sberitr), and thereupon is authorized to
serve a warrant Issued under the authority of the
State, but not otherwise.
Federal process
Federal process, generally, Is directed to the
United States marshal, or bis deputies of the district
wherein the process is issued. National Park Ser vice rangers deputized as deputy United States marshals have authority to ser>e such Federal process
pursuant to th~ authority vested in the marshal and
bis deputies by the statutes.
Limitations
The limitations upon the authority of Service law
enforcement officers to serve process gener ally, 11.1
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stated above, should not be interpreted as limiting
any Service officer in appearing before a proper
court officer and procuring the issuance of any necessary warrant that will be directed to an a ppropriate officer for service.
Service of process
A warrant of a rrest may be executed (served)
only by the person to whom it ls directed. If, however , it is directed to an officer who has deputies, a
deputy may serve it in the name of the officer to
whom it is issued and whom he represents.
Jurisdiction in which served
If any question exists in the mind of any officer
to whom a warrant has been issued as to the extent
of the jurisdiction wherein it may be served, the
question should be thoroughly answered to the
officer's satisfaction by the court issui.ng the wa r·
rant, before the officer attempts to serve it.
Who may be arrested
Only the person named or described in the warrant may be arrested. A warrant gives no protection to an officer who arrests a person not so named
or described. Of course, an officer would not be
liable for false arrest if the person whom he did
arrest actually and deliberately deceived the officer
into believing that he (the lndhidual arrested) was
the person named or described in the warrant. A
person using two names or an alias may be arrested
on either appearing in the warrant.
Possession of warrant
Generally, the warrant of arrest should be in the
bands of the officer making the arrest, or possessed
by one of the officers participating in the arrest. It
often happens that a warrant will be directed to
the office held by the officer, such as to a mar shal
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or a sheriff and he will have the warrant. A.ny
officer of bis organization, however, may make the
arrest. Thus, where a warrant is directed to the
sheriff, any deputy of his office may make the
arrest; or if a Federal warrant is directed to a
marshal, any deputy of his office, Including deputized rangers, may make the arrest. The warrant
In au instances sh ould be In the possession of the
officer In the field and not in bis office, because on
making the arrest the officer should, upon demand,
show the warrant to the accused as soon as possible,
unless such action would endanger the life of the
officer or hazard the arrest. Thus, in the case of a
vicious character it would be entirely proper to
arrest him at gunpoint and then after he is bound
and secured, show him the warrnnt. 'l'he warrnnt
need not be given to the accused, but may be read
to him by the officer making the arrest.
Return on warr ant
In cases of arrest on warrant the accused should
usually be taken without unnecessary delay before
the officer issuing the warrant. This does not mean,
however, that this must be done within the hour or
that other operations must be halted in order to get
the prisoner before a court officer. On the other
band, it does not mean that the accused should be
held over a period of 24 or 48 hours to await the
convenience of the persons concerned. Discretion
must be used in order to insure that the prisoner
wiU be taken before the proper officer within a
reasonable time after bis arrest. In all cases it is
necessary that receipt of and r eturn of the warrant
be noted on the warrant by the officer executing it.
In all cases where any doubt exists as to the proper
procedure to be followed under the warrant, complete Information should be secured from the court
officer Issuing the warrant, prior to its execution.
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Validity of the warrant
An officer who properly executes a valid warrant
of arrest is fully protected und1..r the law. The
validity of tbe warra nt does not binge on the fi nal
determination of guilt of the accused, but rather
on compliance with the legal requirements of Its
issuance, of which the .following are the more Important:
1. Was It issued upon probable cause adequately shown to the satisfaction of the issuing
officer?
2. Does the warrant name and/or adequately
describe th e person to be arrested?
3. Does the issuing officer have authority to
issue the warrant for the crime which is charged?
4. Does the issuing omcer have jurisdiction of
the person If arrested within the limits of the
area o\·er which the court has judicial authority?
(Fo1· example, the court would not lrnve jurisdiction of tbe person of a member of Congress while
going to and from bis home and the Capital for
the purpose of attending sessions, except, of
course, in case of treason, felony, and breach of
the pence.)
5. Is the warrant In writing and is it s igned by
the issuing officer?
6. I s it issued in the name of either the United
States or one of the several states?
7. Does it a llege a specific offense in words that
adequately describe the ofrense for which the
person is to be arrested?
8. Does It command that the person be arr<.>stcd?
9. Does It d irect that the person to be arrested
be brought before the Issuing officer?
10. Does it state the date of the offense?
Of course, the officer to whom a warrant Is directed will not Inquire Into all circumstances sur-
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roundi ng the Issuance of the warrant. The foregoing nre merely given for the information of lnw
enforcement officers to enable them to check the
validity and regularity of a warrant on its face-which is the real ques tion. If the warrant is regular and valid on its face, issued by competent authority, nod the arrest Is properly made, then tbe
offi<'er executing it bas proceeded properly and Is
protected. It the warrant is not signed by the
Issuing officer , for exa wple, tbe officer executing It
would not be protected against a charge of tnlse
arrest.
Period warrant is valid
A warrant of arrest is valid until executed or
r ecalled by the issuing officer, unless in the particular jurisdiction its life is limited by statute.
Rights of officer
An officer executing a warrant of a r rest, in order
to make an arrest, may break into the house or
building in wbicb tbe accused is located, or in wblcb
the officer bas reasonable grounds to believe that
be is. Such force, however, may be used only after
the officer bas identified h imself and stated t he
purpose of bis mission, and be bas been refused
admittance, or there bas been no r esponse to bis
raps or other notice of his desire to enter. In like
manner, be may liberate himself from any building
In which he has been detained n!ter he has lawfully
entered therein.
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ARRESTS WITHOUT WARRANT-GEN ERAL
Under the provisions of the act of March 3, 1905
(see ch. III), Service law enforcement officers are
authorized to make arrests of persons taken in the
act of violating the Federal laws and regulations
pertaining to Service areas. Moreover, in addition
to the authority to arrest pursuant to warrant (sec.
6, &upra) , Sen-Ice law enforcement officers may also
arrest without a warrant (1) for a misdemeanor
committed in the presence of the officer amounting
to a breach of the peace; (2) when the person a rrested bas committed a felony, although not in the
presence of the officer: (3) when a felony has, In
f act, been committed and the officer bas reasonable
cause to believe that the person arrested committed
it; ( 4) tor a felony committed in the presence of
the officer; and (5) when orally ordered by a magistrate or other proper court officer to arrest a person
committing or attempting to commit an oft:ense in
the presence of such court officer. In making arrests without a warrant the entire responsibility for
the lawfulness of the arrest Is upon the officer making the arrest. Since this type of arrest is frequently made by officers of this Service, it is Imperative that each responsible officer be conversant
with the rights and duties which be may exercise
and d ischarge.
Civil suits against National Park Service employees
Persons subjected to false arrest or a rrested unlawfully have recourse to legal action aga inst the
officer. Such a suit is uirected against the officer
personally, and no provision of law exists under
which the Federal G->verument may reimburse the
officer for any recovery or judgment obtalneu against
him. There are, however, provisions for representation by the Department of Justice of Government
Employees and Servicemen who are sued civilly or
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charged with violation of local or State crlminal
laws as a result of the performance of their official
duties. (See Memorandum to All Field Offices (F0 925 ) , of J anuary 17, 1951, quoting Department of
Justice Circular No. 4122 of May 11, 1950. to all
United States Attorneys.) In ca.ses where an appearance or answer date is s ufficiently in t he future
and the cil·cumstauces permit of delay, a request for
r epresentation by the Department o~ Justice should
be forwarded through usual channels for handling
on a Departmental level. In s ituations where time
does not permit communication through Department
heads in Washington, a local officer of the Service
may forward a r equest fo r counsel and representation directly to the local United States attorney, to
be confirmed subsequently by an exchange of correspondence between the Department heads. It should
be understood, however, that the United States attorneys may in their discret ion decline to make
court appearance on behalf of employees in trivial
cases, s uch as minor traffic violations, unless specifically authorized to do so by the Department of Justice. The privilege of requesting r epresentation
by the Un ited States attorney should, therefore, be
used with circumspection.
Genernlly speaking, a law enforcemen t officer's
authority to make an arrest is confined to the limits
of the geographical area o,·er which the Federal,
State or municipal sovereign on whose behalf he
acts has jurisdiction. There a re circumstances
where an officer In fresh pursu!t of a felon may
arrest outside of his jurisdictional area. Since
most of our law enforcement activities involve only
minor Infractions of our rules and regulations, It
is doubtful that fresh pursuit would be warranted
to any appreciable extent, especially since warrants
may be obtained a nd the same ultimate end accomplished, even if in a less spectacular manner.
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ARREST WITHOUT WARRANT FOR MISDEMEANOR COMMI'ITED IN OFFICER'S PRESENCE

Illustration of offenses committed in officer's
"presence"
For an officer to arrest an accused for a misdemeanor committed within the •·presence" of the
ofilC'er amounting to a breach of tbe peace, the officer
mm:it oecessarlly see the offense committed, or see
one or more of a series of acts constituting the
olieose, which coupled with the aid furnished by his
other senses would enable him to determine that
such no offense bas been committed. Thus, to Illustrate the first case, the officer may arrest for n fist
fight taking place in hls presence; and, in the second
case, should he hea r loud talking or other noises
beyond his view which would lend him to believe
that an offense "amounting to n breach of the peace"
ls being committed he may Investigate the source of
the disturbance nod if he can determ ine from the
acts, or one of a series of acts, which he sees upon
his investigation that an offense is being committed,
he may arrest the accused.
Detention pending arrival of " presence" officer
Instances occur within a pa1·k when an officer on
duty at a checking station is called o\·er the telephone and told to hold a certain car or certain
persons on a charge amounting to no more than a
misdemeanor. Clearly, there is no legal authority
for complying with the request since the misdemeanor even though "amounting to a br each of the
pence" did not transpire within the presence of the
officer who has been r equested to make the arrest
However, if a fel low officer should call and state that
a misdemeanor bas been committed in h is presence
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and that he is actively engnged in pursuit of the
accused, and request is made of the officer on the
checking station to cooperate in the arrest, in such
cases the officer to whom the r equest is directed may
direct the car to pull to one side for further inspection of the permit to enter the area, or to check the
driver's license, or for any other justifiable cause,
and thus detain the accused nntil the pursuing officer
had arrived and is able to make the arrest. To
detain a car or person to inquire further concerning
a j ustifiable matter within the province of the officer
does not amount to an arrest, but is merely the
exercise of a privilege C'onferred on the officer by
reason of the duties which he is r equired to discharge with rel'erence to the office which he occupies.
In every instance, such procedure should only be
r esorted to when the circumstances fully justify
such action.
Delay between time of offense and arrest
While the law allows a reasonable time between
the commission of an offense in the officer's presence
and the arrest, there must be a continuing active
Interest by the officer in accomplishing the arrest ;
otherwise, the right to arrest on this theory is lost.
For instance, should an officer witness the commission of a misdemeanor one day and take no action,
he cannot summarily arref't the accused at some
later time fo r the same offense as one committed "iu
the presence" of the officer. His only recourse would
be to have a warrant Issued for the arrest of Lhe
accused.
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ARREST WITHOUT WARRANT FOR FELONY
Offense and offender ce.r tain
An arrest for a felony which has been committed,
although not in the presence of the officer, may be
xnade when the officer knows for a fact that a specific
felony has been committed and that the person
whom he is arresting is the person who committed
it. This knowledge constitutes personal knowledge
acquired by the officer through his own investigative
efforts. In addition, however, the knowledge may
be acquired through official advice from fellow
officers within the same organization engaged in
the same undertaking. For instance, an officer
would be authorized to arrest a felon upon advice
from a fell ow officer that a felony has been committed and that before he could arrest the felon he
escaped.
Offense certain-accused believed to be felon
An officer may also arrest for a felony which has,
in fact, been committed, although not in bis presence, when he bas reasonable cause to believe that
the per son arrested committed it. For instance, another la w enforcement officer sends a telegram or
telephones that he has a warrant for the arrest
of a certain person, whom the officer describes and
states to be a felon, then pursuant to such information the officer may arrest the felon.
Felony committed in presence of officer
An officer may also arrest an accused for a felony
committed in the presence of the officer. To arrest
on this theory, however, the officer should see either
the commission of the entire felony or one or more
of a series of acts constituting the felony, which
coupled with the aid furnished by his other senses
would enable him to determine that such an offense
has been committed. The right to arrest a felon
in cases of a fel ony committed in the presence of the
oflicer is well established.
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ARREST WITHOUT WARRANT WHEN
ORDERED TO DO SO

The right of an officer to arrest an accused when
ordered to do so by a magistrate or other proper
court officer for an offense committed in the presence of such court officer is provided by law, and is
so obvious as to require no elaboration.
It must also be remembered that at common law
and In most jurisdictions a private citizen, who
Is not a law enforcement officer, has the right and
duty to make an arrest without a warrant, just as
a law enforcement oflicer has, in the following
situations:
1. When the offe.n der is committing, or is attempting to commit, a felony In his presence.
2. On fresh pursuit, when be knows the offender
committed a felony.
3. To pre1ent the commission of a felony.
4. When acting in good faith, in cases where
an offender has committed a treason or felony
on an occasion already past.
5. When an offender commits a breact. of the
peace, or threatens to commit a breach of the
peace, in his presence.
When our law enforcement personnel are outside
of a Service-administered area, they have the same
right and duty to make an arrest as any private
citizen. In other words, our personnel should bear
in mind that their official position does not preclude
them from making arrests as private citizens when
circumstances warrant.
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DUTY OF OFFICER AFI'ER ARREST
As In the case of an ..1rrest made on warrant, the
duty is upon the officer promptly to take the accused
before the proper judicial officer having jurisdiction under the law and there to file a charge against
the person rrested. This does not mean that the
accused must be taken before the officer within the
hour or any other definite period of time-only that
the accused must be taken before a proper officer
w:thin i reasonable time. In some cases one hour
is a reasonable time, and In other cases, for example,
where the accused is totally incapacitated by the
effects of alcohol, holding him overnight before taking him before a proper officer would not be an
unreasonnble time. Sound discretion must be used
by the oflic01'.
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DETENTION AS DISTINGUISHED FROM
ARREST
This is an Important distinction which all officers
should know In the proper discharge of their duties.
To hold a car at a checil:ing station to insure that a
proper permit is secured, or to require the driver of
the car to submit bis cnr to a proper brake, weighing, or light test, or to require witnesses found nt the
scene of a serious crime just committed to remain a
reasonable time for questioning nnd the securing
of names and addresses, is detention. This detention is a proper exercise of a privilege incident to
the office which the officer occupies. Detention is
usually with the consent of the person detained and
in all instances is temporary in nature. I n detention, which Is simply a delaying tactic, care must be
exercised eo that the party detained Is not led to tile
belief that he is under arrest or sufficiently restrained to constitute imprisonme nt. On the other
hand, as has '.Jeen stated In section 1, an arrest Is
the deliberate legal restraint of the person of
another without bis consent and slgni!les a restriction of his freedom of movement. Moreover, an
arrest usually implies res traint of the person for an
Indefinite period of time, and certainly for a longer
period of time than does deteution. A citation or a
summons commonly Issued for minor infractions of
the law ls not an arrest.

Chapte r 4
Section 13
Page 61

Arrests

CITAT ION OR SUMMONS
There is no specific statuto ry authori ty for the
use of either the citation or the summons in areas
adm;nl stered by this Service. One, and perhap s
both of the above, nre used extensively, r.owever, in
practically all of our areas in connec tion with our
law enforce ment activiti es, and unless there is
objection thereto br the United States commis sioner
or the United States attorne y, their use may be
continu ed. A citation , forms of which may be obtained from the pnrk office, is usually given for a
minor violation, such as an infract ion of the rules
and regulr.tlons. Normally, it will r equest the person to whom issued to appear before the Chief
Ra n_tter or other clesi,l?Ilated person for further dispositio " of the violatio n. althoug h in some instanc es
the oersoo may be cited to appear before the Commission er. Io connec tion with our law enforce ment
activiti es it is believed that the former procedu re
Is prefera ble to citing the person to appear before
the Commissioner, since the offense is usually of a
minor nature and may often be disposed of by an
admoni tion by the Chief Ranger or Superin tendent .
The issuanc e of a citation or summo ns by a ranger
does not constit ute an r.rrest an~ the appeara nce of
the ;;ierson ordered to report cannot be require d as
a matter of law on the basis of the citation since It
is not a writ issuell by a court of compet ei:t jurisdiction . Moreo; er, comple te disrega rd of the citation or summ:i:is by the person to whom it is Issued
does not constit ute contempt.
When a citation is Issued, where possible, the per son is request ed to sign acknow ledgme nt of it and
norma! ly be reports to the park officer as agreed.
At that time the Chief Ranger or other designa ted
person decides whethe r further action with refer22044 80-58-- IS
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ence to prosecution of the case in court Is warranted, or whether the person should be apprised of
the rules and regulations and warned that further
violation will result In charges being preferred. In
the event that a person fails to report as agreed, be
should not be allowed to go free, but rather a followup system should be maintained in the park office
of all citations or summons Issued and warrants of
arrest should be obtained for persons who do not
appear. The warrant In this case wm not allege
that the individual falled to respond to a citation
issued by a ranger, but rather the warrant will
charge the specific offense for which the citation
was initially issued. An individual who falled to
r espond as a result of a citation could not be ar·
rested without a warrant for the offense for which
the citation was issued si nce the officer did not
pi:rsue bis efforts to effect an arrest. Therefore,
the officer's recourse now is through a warrant of
arrest pursu:int to the procedure outlined above.
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RELEASE OF PERSON WITHOUT HEARING
It sometimes happens that arrests are made with·
out warrant s and, before a henring on the matter
ls bad, the innocence of the accused ls establish ed,
or further developments In the case make It appear
unwise or futile to press the charge. In such cases
It ls proper to release the accused without the
necessity of taking him before a judicial officer,
proYlded that this procedu re ls agreeab le to the
accused and be consent s thereto. It would not be
amiss, however, to have the accused execute a
written waiver prior to his release. In any case
where it appears that the accused may Inter prefer
charges against the officer, he should be taken before
a judicial officer and bis dismissa l ordered by such
judicial officer.
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COLLATERAL
There is no statutory authority under which our
law enforcement officers may r equire the posting of
collateraJ, as ls sometimes the case Jn other jurisdictions, such as cities. Accordingly, collateral
should not be accepted. Of course, if the United
States commissioner before whom an offender Is
taken sets bail with the tacit understanding that it
may be forfeited without further proceedings In
the event the offender does not appear for trial,
there is no objection.
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JUVENILE DELINQUENCIES
A "juvenile" is defined by section 5031, title 18,
United States Code, 1946 edition, Supplement, as
"a person who has not attained his eighteenth birthday," and "juvenile delinquency" is defir.ed as "the
violation of a law of the United States committed
by a juvenile and not punishable by death or life
imprisonment."
The disposition of cn ses involving juveniles should
be discussed by interested law enforcement officers
with the United States commissioner and the United
States attorney, within whose jurisdictions the violations occur, to insure that such matters are
handled according to local procedure. No general
statement conceming all juvenile delinquencies can
be stated with any degree of certainty in this
Manual. Sections 5032, 5033, and 5035 of title 18,
supl"a, are quoted below, however, as general
information:
"Sec. 5032. Proceeding against Juvenile delin·
quent.
"A juvenile alleged to have committed one or
more acts in violation of a law of the United
States not punishable by death or life imprisonment, and not surrendered to the authorities of
a state, shall be proceeded aga inst as a juvenile
delinquent if he consents to such procedure, unless
the Attorney General, in his dlscretion, has expressly directed otherwise.
"In such event the juvenile shall be proceeded
against by information and no cri minal prosecution shall be insti t uted for the alleged violation."
"Sec. 5033. Judsdictlon; written consent; jury
trial precluded.
"District Courts of the Ufiited States shall have
jurisdiction of proceedings against juvenile de-
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linquen ts. F or such purposes, the court may be
convened at any time and place within the dis·
trlct, in chambe rs or othe1·wlse. The proceed ing
shall be withou t a jury. The consen t require d
to be given by the ju\"enile shnll be given by him
in writing before a judge of the Distric t Court
of the United States having cognizance of the
alleged violatio n, who shall fully apprise the
juvenil e of his rigbts and of tbe consequences of
such consent . Such consen t shall be deemed a
waiver of a trial by jury."
"Sec. 5035. Arrest, detenti on and ball.
"When ever a j uvenile ls arrested for an alleged
violatio n of any law of the United States, the
arrestin g officer shall immedi ately notify tbe At·
torney Genera l.
"If the ju\·enlle Is not forthw ith taken before
a commi tting magistr ate, he may be detained In
such juvenil e home or other suitabl e pince of detention as the Attorne y Genera l may designa te
for such purposes, but shall not be detaine d In a
ja il or similar place of detenti on , unless, in the
opinion of tbe arrestin g officer, such dHenti on Is
necessa ry to secure the custody of the juvenlle ,
or to Insure bis safety or tbat of otbers.
"In no case shall such detenti on be for a longer
period than Is necessa ry to produce the juvenil e
before a commi tting magist rate.
"The commit ting magist rate may release the
juvenil e on ball, upon his own recognizance or
tbat of some respons ible person, or in default of
ball may commit him to the custody of the United
States marsha l, who sha ll lodge him In such juvenile home or other suitabl e place of detenti on as
the Attorney Genera l may designa te for that
purpose.
"The juYenlle shall not be commit ted to a jail
or other simlla1· Institut ion, unless in the opinion
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of the marshal It nppenrs thnt such commitment
Is necessary to secure the custody of the juvenile
or to Insu re his sa fety 01· that of others.
"A j u\'enile detained In a jail or similar institution shall be held In custody In a r oom or other
pince apart from adults if facilities for such
segr egation are ava ilable."
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GENERAL
Tbe Fourth Amendment of the Constitution of the
United '5tates declares:
The right of the people to be secure in their
persons, houses, papers, and effects, against unr easonable searches and seizures, shal! not be
violated, anci no warrants s!:lall issue, but upon
probable cause, supported by oath or affirmation,
and particularly describing the place to be
searched, and the persons or things to be seized.
While the courts have held that search and seizure
without a warrant is not unreasonable In certain
exceptional circumstances dli::cus!.ed herein, warrants must be obtained as a general rule. It would
obviously be a reflection upon this Service if our Ja w
enforcement officers violated tb!s constitutional
guaranty. In deciding what constitutes a reasonable search and seizure, the courts must base their
decisions ->n all the facts and circumstances invoh·ed
in the particular case p:ider consideration. For
this reason. It Is not possible to give here a definition of what would constitute a reasonable search
and seizure that would have application to all circumstances which may conceivably arise In connection with the enforcement of the laws and regulations governing the various areas of the National
Park Service. Considered judgment must be exercised by law enforcement officers In making searches
and seizures, whether with or witho.Jt a warrant.
Moreover, as a general proposition, It would be wise
to obtain a search warrant whenever practicable to
do so.
The various conditions under which a search may
be conducted have been grouped under the following
four topics in order to facUltate discussion.
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With search warrant coupled with warrant for
arrest
An officer may have sufllclent facts upon which to
obtain a warrant for arrest, ret may find it advisable to procure a search warrant at the same tlme.
Circumstance s of this type present the least complicated situation inasmuch as the facts which would
be used to obtain tl1e Issuance of a warrant for
anest could likewise be used to establish the probable cause upon which a search warrant could be
issued. The procedure for obtaining a search warrant set fo rth in the following pnragraph would
also be applicable to situ ations of this type.
With search warrant but without warrant for
arrest
Even though an officer does not possess sufficient
facts to justify no arrest, he may, nevertheless,
have probable cause to believe that a person possesses instrumentali ties of n crime which may be
used to establi sh the grounds for t he arrest. I n
these circumstances , he may procure n search warr ant in accordance with the procedure set out in
Rule 41 of the Federal Rules of Criminal Procedure_
(See title 18, United States Code, 1946 edition and
supplements.)
"(a) Autho1·ity to iss11e warrant.-A sea rch
warrant authorized by this rule may be Issued
by a judge of the United States or of a state or
territorial court of record or by a United States
commissioner within the district wherein the·
property sought is located.
"(b) Gro1mds for issuance.-A. warrant may be
issued under this rule to search fo r and seize any
property (1) Stolen or embezzled in violation of
the laws of the United States; or (2) Designed or
intended for use or which is or has been used as
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the means of committing a criminal offense ; or
(3) Possessed, controlled, or designed or Intended
fo1· use or which Is or has been used in violation
of title 18, U. S. C., sec. 957.
"(c) I ssuance and co11te11 ts.-A warrant shall
issue only on affidavit sworn to before the judge
or commiss ioner and establishing the grounds for
issuing the warrant. If the judge or commissioner Is satisfied thnt grounds for tile application
exists or that there Is probable cause to believe
that they exist, he shall Issue a warrant identifying the property and naming or describing
the person or place to be searched. The warrant shall be directed to a civil officer of the
United States authorized to enforce or assist
in enforcing any law thereof or to a person so
authorized by the President of the United States.
It shall state the grounds or probable cause for
i ts Issuance and the na mes of the persons whose
affidavits have been taken in s upport thereof. It
shall command the officer to search forthwith the
person or place named for the property specified.
The warrant shall dll·ect that it be seryed In the
daytime, but if the affidavits are positive t hat the
property is on the person or in the place to be
searched, the warrant may direct that it be sen ·ed
at any time. It shall designate the district
judge or the commissioner to whom it shall be
r eturned.
"(d) Ea:ecuticm at1cZ R eturn 1oith

Inventory.-

The warrant may be e."ecuted and returned only
within 10 days after its date. The office1· taking
property under the wa rrant shall give to the person from whom or from whose premises tbe property was taken a copy of the warrant and a receipt for the property taken or shall leave the
copy and receipt at the place from which the
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property was taken. The retur n shall be made
promptly and shall be accompanied by a written
Inventory of any property taken. The inventory
shall be made In the presence of the applicant
for the warrant aud the person from whose possession or premises the property was taken, if
they are present, or in the presence of at least
one credible person othc1· than the applicant for
the warrant or the person from whose possession
or premises the property was taken, nnd shall be
verified by the officer. '.l'be judge or commissioner
shall upon reques t deliver a copy of the Inventory
to the person from whom or f rom whose premises
the property was taken and to the applicant for
the warrant.
" ( e) .Motion for R et11ni of Property ana to
Suppre88 Ev-idence.-.A. person aggrieved by an

unlawful search and seizure may move the district court for the district In which the property
was se!:led for the return of the property and to
suppress for use as e\·idence anything so obtained
on the ground that (1) the property was illegally
seized without warrant, or (2) the warrant ls
insufficient on Its face, or (3) the property seized
Is not that described In the wa.rrant, or (4) there
was not probable cause for believing the existence
of the grounds on which the warrant was issued,
or (5) the warrant was Illegally executed. • • •
"(f) Return of Papei·s to 01erk.-The judge or
commissioner who bas Issued a search warrant
sball attach to the warrant a copy of the return,
inventory and a ll other papers In connection therewith and shall tile them with the clerk of the
district court for the distl"ict in which the property was seized.
" (g) Scope and De/i11ition.-T hls rules does not
modify any act, inconsistent with It , regulating
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search, seizure and the Issuance and execution of
search wa'"rants In cl rcumstnnces for which
special provision is made. The term 'property'
Is used in this rule to Include documents, books,
papers and any other tangible objects."
Service
A search warrant may In nil cases be served by
any of the officers men~loned in its direction or by
an officer authoriZ'lrl by law to serve such warrant,
but by no other p!'rson, e:i:ccpt in a id of the officer
on bis requiring it, he being present and acting in
i ts execution (18 U. S. C., 194S ed., supp., sec.
8105). The officer may break open any outer or
inner door or window of a house, or any part
of a house, or anything therem, to execute a S<?arch
warrant, If, after notice of this authority and purpose, he is refused admittance or when necessary to
liberate himself or a person aiding him in the execution of the warrant (18 'C'. S. C., 1946 ed., supp.,
sec. 3109). Au officer e:i.:ceedlng his authority In
executing a search warrant, or a person who maliciously and without probable cause procures one to
be issued and executed, is liable to fine and imprisonmenL (18 U. S. C., 1946 ed., supp., secs. 2234
and 2235) .
Only the property specified in the warrant may be
seized; such property must be personal property and
movable. In proper cases, documents and records
may be seized. All evidence, however, which is
not related to the offense Is Immune from seizure.
State search '7nrrants
State search warrants are usually directed to
peace officers of the State and may be se1·ved only
by such officers. Of course, where Park Ranger s
hold appointments as deputy sheriffs, or other peace
officer status from the State, they may also serve.
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State search warran ts, but not otherw ise. This
is not to be interpr eted, howeve r, as a limitat ion
upon officers of this Service to accomp any such
officers in serving the warran t, when request ed to do
S" by the .:>fficer, or of their right to act ns
n witness to substan tiate the acts of t he oflicer sening
the warran t. Of course. Service officers may appear
before State judicia l officers for the purpose of
securin g the issuance of sea rch warran ts, also.
Search withou t a warran t followi ng and as an incident to an arrest
\Vben mak ing n lawful arrest, whethe r with or
withou t a warran t of arrest, the office1· making the
arrest may make a reasona ble search f or the "instrum1:nts, fruits, and evidenc es of the crime," which
may Include n senrch of the premise s where the a rrest tnkes pince, so far as control led by the accused .
If the e\·idenc es of the crime or instrum entaliti es
used in the comm ission of it ni·e found ns n result
of the search, it is not only the dght but the duty
of the arresti ng offi cer to seize such evidences nod
instrum entaliti es, whether fo\)nd on the person of
the accused or in the l=edin te surroun dings where
the arrest was mnde.
The right to sea rch nod seize withou t a warran t
conferr ing this authori ty exists only as an inciden t
to a prior lawful arrest (except in the case of moving vehicle s, hereina fter discuss ed) nnd is even then
restrict ed to a reasona ble search. The mere fact
tha t there is n valid arrest does not of itself legalize
n search or seizure withou t a warran t or justify
indiscr iminate searche s a nd seizure s. The search
or seizure mus t be reasona ble under all the circumstances and facts of the particu lar case and definite ly
relat~ to the arrest. A search Is not an Inciden
t of
an anest unless made at the time and place of
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arrest. The practice of using the arrestiug power
as a prPtext or justificat ion for continuin g a search
without a warrant must not be utilized. If the
arrest is ob\Tio·Jsly a sham or pretext, the arresti ng
officer may find himself subject to suit for fa lse
arrest. Be may also be liable lo a civil action for
searchin g and seizing when no justificat ion exists
therefor. Also, the ev idence seized in this manner
caunot be presented In e\·ltleoce at trials iu the I•'ederal courls. Likewise, a sea rch Incident to an arrest
may not be uccd to obtain evidence to justify an
otherwis e illegal a rrest.
A private dwelling ca nnot be searched wltht>ut a
search warrant, except as an incident to a lawful
arrest therein or at the request or invitatio n 01· with
the consent of the occupant of the premises . Violation of this safeguar d may subject the officer making the illegal ::earcb to heavy peualties (18 U.S. C.,
1946 ed., s upp., sec. 2236). An officer making an
arrest on the premises but not In the house, Is not
entitled thereafte r to enter and seLu·ch the home
without a search warrant. Neither does an officer,
by virtue of making an arrest, ha,·c a r ight to enter
a building in the vicinity of, but not on the premises,
where the arrest is made. By the same token, an
officer arresting an individua l at more than a reasonable distance from the automob ile of the accused
does not have a right to search the car subseque nt
tC" the time of the arrest.
While a campsite within an area Is not under the
exclusive control, of Its occupant in the same sense
that a prl;ate house would be, it is neverthe less
rightfull y occupied, and entitled to some degree of
immunit y from search. There ls no preceden t for
determin ing the exact degree of immunity , but such
determination appears unnecess ary, because it is not
so much the site as the baggage and equipme nt
220448°~GS----6
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thel'ein which are Immune. Thry are immune to
the same extent a s pack sacks. That is, they cannot be searched unless there Is reasonable ground to
belie•e that an offense is being committed and a n
anest based on such grounds has been made. For
instance, if a law enfol'cement omcer had reasonable grounds to believe that a pistol was possessed
unlawfully within a campsite, by l'eason of seeing a
pal't of a pistol or seeing Its clear outline throu ~h
the material of a piece of baggage, an arl'est of the
occupant-owner would be proper. As stated above,
after an a rl'est Is properly ma de, lt Is legal to mnke
a reasonable search of the person arrested and bis
Immediate surroundings and effects, seizing evidence pertaining to the offense, or to the fruits of
the crime, or property unlawfully possessed. It ls
understood, of course, that a campsite ls not immune
from visits by law enforcement officers, and If, upon
such a visit, there ls visible evidence of an offense,
an arrest may be made and a seal'ch conducted. In
the same way, officers may enter a hotel lobby, or
other place of public use and, observing through a
window or an open door, evidence of a crime being
committed, enter and arrest the peL·sons apparently
invoh·ed, and then make search fol· instrumentalities of the crime. The important point is that there
must be a prior lawful arrest to justify the search.
Search of moving vehicles without a warrantpricr to arrest
Of course, It Is possible to obtain a warrant for
the searching of automobiles, boats and other vehicles and for the &eizing of unlawful articles found
therein, and such procedure should be followed
where the vehicle ls unoccupied and flight thereof is
unllkely. However, the question which most frequently confronts an officer In the field is when may
such a vehicle be sear ched without a warrant, µnlaw-
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ful a rticles found therein be seized, and an a rrest
based on the evidence thus obtained be made.
As shown in Oa1·rozi v. U11ited States, 267 U. S. 132
[1924], the courts recognize " a necessary differenc~
between a search of a store, dwelling house or other
structure in respect of which a proper official war·
rant readily may be obtained, and a search of a sh ip,
motor boat, wagon or automobile for contraband
goods, where It is not practicable to secure a warrant
because the vehicle can be quickly moved out of the
locality or jurisdiction in which the warrant must
be sought." Drawing this distinction the court upheld the search of a moving automobile without a
warrant, under the National Prohibi t ion Act, an act
which "left the way open for searchi ng an automobile, or vehicle of transportation, wit hout a warrant,
if the search was not malicious or without probable
cause." In a recent case, Bri11ega1· v. United S tates,
838 U. S. 160 [1948], the Supreme Court relied upon
the Carroll case to u phold a search of a moYing
automobile, without a warrant, uudet· facts similar
to those present in the Carroll case, but where there
was involved an alleged violation of the Liquor
Enforcement .A.ct of 1946. Unlike the National P rohibition .A.ct, this latter act contained no legislative
authority for a search without a warrant. While
this dlstinction was brought to the attention of the
court in a dissenting opinion, the maj ority apparently gave no weight to the d istinction.
On the authority of these cases, it appears that
Service law enforcement officers may search moving vehicles without warrants, provided they have
probable cause for believing that a violation of
either the National Park Service laws or regulations, or both, Is being committed therein. Just as
there must be a showing of probable cause before
a magistrate may issue a search warrant, the law
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enforcement officer has no authority to search a
moving vehicle without a warrant In the absence
of probable cause. The distinction lies lo the fact
that in the case of moving 'l"Chicles the enforcement officer rathet· than the magistrate determined
the existence of probable cause.
While such a sea rch and seizure Is legal, It Is
of the utmost Importance that nil officers clearly
unllerRtand what Is meant by "probable cause" in
connection with sea rches and seizures of this kind.
As pointed out in the Carroll case, probable cause
exists where the facts and circumstances within
the officer's knowledge and of which he has reasonably trustworthy information are sufficient in them·
selves to warrant a man of reasonable caution in
believing an offense has been or ls being committed.
Bare suspicion Is not enough. There must be a
reasonable ground for belief of guilt. This does
not mean, as the court said in the Brinegar case,
"* • • that every trn•eler along the public
highways may be stopped nod searched at the
officers' whim, caprice or mere suspicion." 'l'he
Carroll case likewise made this clea r In the following statement: "But those lawfully within t11e
country, entitled to use the public highways, have a
right to free passage without Interruption or search
unless there ls known to a competent official authorized to search, probable cause for believing that
their vehicles are carrying contraband or illegal
merchandise."
The principles applicable to the search of moving
vehicles do not apply to vehicles which are unoccupied or are stationary and :inlikely lo flee. Warrants should be obtained before searching vehicles
which fall within these latter categories. Such
vehicles present a. problem because they may be
moved while a wanant is being obta.lned. In the
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e,·ent the owner or an occupant returns and pro·
ceeds to leave in the vehicle, a search may, of
course, be made In accordanc e with the principles
governing moving vehicles. Should the officer have
s ufficient grounds to arrest n person who bas returned to the vehicle or who is occupying a stationary vehicle, an an-est may be made and a
reasonable search then be made Incident to the
a rrest.
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CONSENT TO SEARCH
Any Individual may waive the rights afforded
him by the law. Thus, just ns be mny consent to
arrest, he mny consent to n search, and such consent protects the officer and makes the ensuing
sea rch as lawful ns if n valid search warrant had
been obtained for this purpose. The consent necessnry in this 'case, however, mus t be freely and Intelligentl y glYen, nod it must be unequh·o cal nod
specific. If there Is any doubt in the officer's mind
ns to whether the consent granted by an individua l
does not meet these legal safegua rds, then by all
means the ofllcer should obtain a search warrant
to effect his purpose.
It should be pointed out that submissi on alone
is not consent to be searched . In any search by
consent it is a very good Idea for the officer to ha ,.e
the individua l waiving his rights sign a statement
to this effect.

Search and Seizure

Chapter 5
Section 3
Page 83

SEIZURE OF PROPERTY
Authority e."{ists for seizing material which may
be used for proving a n offense. It exists for seizing
"instrumentalities and means by which a crime is
committed, tl1e fruits of tlle crime snch as stolen
property, weapons by which the escape of the person
arrested might be effected, and property tlle possession of which is a crime." Moreover, where
tllere is a valid search, a law enforcement officer
has authority to seize Government property tlle
po~session of which is a crime, eYen t hough he ls
unaware of the presence of the Government property wl1en tlle sea rch is initi ated.
Material which is merely evidentiary may not be
seized either upon a wa rran t or dur ing a search
incident to an arrest. Even though the search may
be lawful, there is no authority for tlle seizure of
property discoYered but not of the type described in
the foregoing paragraph. That is to say, a search
may be la wful, yet a seizure made in connection
tllerewl th may be unlawful. The authority to
search without a warrant when the accused is arrested, ls no greater tllan when tlle search is made
pursuant to a search warrant.
Officers are cautioned aga inst making sei zures
unless the evidence a t band is sufficient to prove
beyond a reasonable doubt that the accused Is i n
unlawful possession of the things sei zed or that
such articles hn,·e been or are being illegally used.
Reasonable doubt in this instance must be such as
would constitute real doubt in the mind of an ordinmily prudent man in like circumsta nces and qot
a whimsical notion about the right or wrong of the
seizure.
When a person commits a violation in view of an
officer, or the officer has a wanant for the arrest ot
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a person, he may, a.f ter he 11as mnde the nrrest,
search his prisoner and take from his person, and
bold for disposition by the court, not only evidence
within the category of that stated above, but also
anything which might enable the accused to commit an act of violence or eITect his escape. such as
weapons, money, etc. When property is taken from
a prisoner, in any event, he should be gh-en a receipt
for it signed by either the arresting officer or the
person who removes the property from the prisoner
in the event that it is not the arresting officer. I n
all cases where property is taken from a prisoner
that may be useful as evidence in court it should
be marked and remain in the custody or possession
of as few people as possible since It will be necessary
to establish the chain of possession from the time
It is removed from the prisoner until the time it
reaches the court. This will be dealt with more
extensively in the chapter on evidence.
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GENERAL
The purpose of this chapter Is to gf\·e to t11e law
enforcement officers of the Senice a few of tbe
essentials In the broad field of evidence which we
believe may be helpful In the investigation of cases
which they may be called upon to handle. D etailed
Information concerning any feature of the subject
of evidence may be obtained from the United States
attorney who would handle the prosecution of the
case If It is tried in the United States District C-Ourt.
Moreover, since in that event the United Sta tes
attorney would have tbe primary r esponsibility of
presenting the case In court, Service officers should
in proper cases work Yery closely with his office to
insure that the eYldence amassed by investigators
will prove to be suffic ient material out of which he
may build an unimpeachable case.

Evidence and Investiga tions
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EVIDEN CE
Definition
Evidence may be defined as the testimony, documents, and other material which may be submitte d
to a competen t court from which an inference by
the judge and jury may logically be drawn concern·
ing the truth of any fact pertinen t to an Issue being
tried before it. Accordin gly, evidence is distingui shable from proof, s ince proof Is the effect of evidence.
Admissib ility of evidence
Evidence may be submllte d to the court and jury
for considera tion In several forms. For Instance,
by the testimon y of witnesse s In open court; the
court taking judicial notice of proper facts; the sub·
mission of real evidence, such as, a gun, a knife,
etc. Each of these forms of evidence is entirely
proper. The test of admissib ility of evidence Is,
therefore , not the form which It may take, but
rather whether the proposed evidence Is material
and relevant. Mor eover , evidence which Is both
material and relevant must meet the further test
of competency,
Definition of terms
1. MatedaZ .-Evldence, r egardless of Its fo1·m, Is
material to the issue being tried when the fact or
facts which it tends to prove or disprove influences,
or may tend to influence, the decision of the judge
or jury.
2. Relevant .-Evldence, regardless of its form, Is
relevant when the fact which it ls Intended to prove
thereby, while not directly in Issue, Is mater ial to
the Issue before the court, and the proposed evidence
would estat,>llsh conclusively the existence or nonexisten~e of tt e facts which determine whether a
convictio n or acquittal will follow.

Chapter 6
Section 2
Page 88

Evidence and Investigations

3. Oompetet1t.-This term Is geoernlly applied to
witnesses. For lnstnoce, a child below the age of
understanding, or an Insane person, are said to be
Incompetent to testify a s to the facts in Issue.
Therefore, the fac ts about which sucb person would
tes tify may be both materia l nod relevant, yet the
tes timony would be Incompetent nod could not be
a dmitted legally in evidence. Accordi ngly, competent evidence, regardless of Its form, Is that which
is both material nod relevan t, nod which Is r equired
as fit and appropriate proof of the fact to be
es tablished.
Direct evidence
Direct evidence is tha t evidence properly sub·
mltted to tbe court which directly tends to prove or
disprove a fact in Issue in the case. For insta nce.
''"itness A coulll testify that he saw the defend11 nt
B set lire to certain timbered F ederal lands with in
a national park. The testimony of witness A Is
direct evidence since It directly tends to prove one
of the facts In Issue lo the case, I. e., that defeod11nt
B set the fire for which unla wful act be Is now being
tri ed. Witness A could not testify, however, to the
same fact b y stating tha t C had told him tbnt he
(0) saw the defendant B set the fire, since soch
testimony by witness A Is now hearsay a nd ;.:.. ltrnd·
mlss lble. The s ubject of hea rsay will be treated
furtl1er In a subsequent section.
Circumstantial evidence
Circumstantial evidence Is not infer ior to direct
evidence and ls not resorted to as a secondary manner of proving the case before the court. Moreover,
circumstantial evlder.ce may be admitted even when
there Is direct evidence concerning the facts in issue.
Circumstant ia l <!videoce le that evidence properly
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submit ted to the court which does not directly prove
or disprov e a fact In issue, but which may, accord·
Ing to common experie nce, warran t the cour t In
reasona bly inferrin g tbe existen ce or nonexis tence
of anothe r or other facts which are directly in Issue.
For instance, testimo ny by the lm·esti gator that
there were tracks at t11e scene of a fire which were
made with a left shoe, the sole of which was split
In half, and that the defend ant was wearin g a shoe
which flt this descrip tion when he was arreste d,
would be circum stantia l evidence. Moreov er, a
print of the track and the shoe may Ukewise be in·
troduce d as circum stantia l evidenc e, since a fact
directly Jn Issue in the case would be placing the
defend ant at the scene of the crime. The testimo ny
of the investig ator, the print of the track and tile
shoe, do not directly prove that the defend ant set
the alleged fire. Togeth er, howeve r, they do estab·
lish the fact tllat a persoJJ wearin g a left shoe with
a spllt'so 1e was at the scene of the crime. and, moreover , that the defenda n t was wearin g such a shoe
when arreste d. From these facts the court may
reasona bly Infer that the track was made by the
shoe of tlle defend ant and that he was at the scene
of the crime. I t should be pointed out that these
facts alone do not establis h that the defend ant set
t he fire-th ey only tend to establis h that he was
there- the Investi gator must procure other evidenc e
ot guilt Jn order to build a sufficie nt case for conviction .
Hearsa y
H earsay Is not evlden ct and cannot properl y be
receive d by the court to prove or disprov e any fact
In Issue. This princip le ls general ly referre d to as
the "Hears ay Rule" and the long experie nce of the
courts has proved that It Is a valuabl e safegua rd.
Simply, the rule means that witness A cannot testify
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declarati ons can be Introduce d, however, it Is
neccssn ry to establish thn t the dt>ceased made t he
statemen t in the belief tbnt he was soon to die.
(d) Confessions and admissio ns a gainst Interest
may likewise be termed exception s to the rule.
These will be treated furtber in subseque nt sections.

A

Res Ges tae
" Rn uestae" Is a term used In law that means
the circumst ances, Including declarations and state·
ments of persons involved In the case being tried
by the court, as well as of the spectator s, whicb
were made substanti ally contempo raneous with the
acts alleged and so closely related to such nets as to
shed light upon the characte r of the t hings alleged
in the Informat ion or indictme nt. Res uestae may
show motive or intent. For instance, a sound, apparently of a firearm, is beard by a ranger who
rushes Into a cabin from whi<:h the sound came
and sees a dead man lying on the floor. Another
man with a gun in his bnnd Is standing over the
body, saying: "I knew I'd get you." Such a statement may be testified to by tbe ranger In the trial
of the Issue as a part of the 1·es uestae.
Bad char acter
A basic rule of evidence Is that the prosecuti on
cannot establish the doing of the unlawful act With
which the defenclent Is charged by proving the bad
characte r of the defendan t. I n other words, a defen dant could not be convicted on an indictme nt
alleging that he set fire to timbered Federal lands
within a national park by proving that the defendant Is a disr eputable characte r who has set fire to
hls neighbor 's timber. Two of the exception s to
this general rule, however, are as follows: (a)
when the defendan t takes the stand as a witness
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lo his own behalf, his general reputati on for truth
and veracity may be establis hed by the pr osecution; and (b) when the defend.m t Introduc es e,·idence of his good charact er to establis h the probability of bis Innocence, then the prosecu tion may
Introduce general e>idence in rebuttal .
Presum ptions
There are certain presump tions in the law wbicll
are taken Into conslder ntlon by the court. For
instnnce , a defenda nt is presume d to be Innocent
unt11 proYe<l guilty. Moreove r, iD crimina l proceedings guilt must be proYen beyond a reasona ble
doubt. In civil cases, on the other band, only a
prepond erance of the e•ldence is necessa ry to s usta in a verd ict. Another presump tion in crimina l
cases is that a defenda nt is presume d to have been
sane at the time of the comml<ision of the unlawfu l
a ct alleged in the informa tion or indictment.
Opinion s
Opinions are usually not admissible In evidence,
except in the case of experts who ha,•e been qualified as such. Such qualllka tlon is establis hed iD
open court by dlrect examin ation of the witness
by the counsel who proposes to nse the witness'
opinion as that of an expert In the field in which
be Is qualified.
Judicial notice
Judicial notice constitu tes notice taken by the
com·t of a fact or facts about which th.? judge a nd
jury know from their own common knowledge or
experien ce and upon which they way act without the
taking of further proof. Other facts upon which It
is not necessa ry to produce further proof lo court
are those facts which are formally admitte d lo open
court by both sides to the controv ersy.

~
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Best evidence rule
The best evidence rule applies to writings of either
a public or private nature. Thus the best evidence
of the contents of a certain document which is material to the case being tried Is the written document
itself, and a witness would not be permitted to
testify to the conten ts of the document until a foundation had been laid for such teslimony showing
ttat the writing itself ls not available.
Confession
A confession Is a free a nd voluntary statement by
the defendant dealing with each element of the
offense alleged. Confessions may properly be r eceived in evidence and constitute good evidenre
against the defendant. All confessions are subject
to attack by the defendant to show that the statement was not freely and voluntarily made, or that it
was made in consideration of a promise by the person
obtaining it to reward the defendant for s uch a
statement. Any a lleged confession obtained under
these circumstances is inadmissible. This rule of
inadm issibility of a confession which is obtained by
use of force or promise of a r eward ls jealously
guarded by the courts and strictly construed in favor
of the defendant. Moreover, the offense a lleged
cannot be ::)!"oven entirely by the use of a confession-other evidence outside of the confession is
necessa ry. When a confession is offered in evidence
it should be offered in its entirety. If the prosecution fails to offer the confession in its entirety, the
defendant may offer the remaining portion.
Statements against interest
Statements against interest are statements made
by the defendant which fall short of a confession,
but wbi c.b constitute important admissions as to his
connection with the offense charged. Any such
229448. -63--7
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statements may be int roduced in evidence without a
showing, as to their voluntary nature.
Rules of criminal procedure
Rule 26 of the rules of criminal procedure for the
district courts or the United States provides as
follows :
Evidence.-In all trials the testimony of witnesses shall be taken orally in open court, unless
otherwise provide(] by an net of Congress or by
these rules. '.!.' he admissibility of e,·idencc and
the competency and pri1·1leges of witnesses shall
be governed, except when an net of Congress or
these rules otherwise provide, by the principles of
the common law us t hey may be interpreted by
the courts of the Un ited States in the light of
r eason and experience.
While thi s rnle contemplates the development of a
uniform body of rules of evidence to be applicable in
trials of cr imi nal cases in the F ederal courts, it
expressly continues existing statutes governing t he
admissibility of evidence nncl the competency and
privileges of witnesses. Since this technical phase
of the field of evidence deals primarily wlth tbe
presentalion of tbe case in court it is not deemed
n ecessa1·y to go into more detail here on the subject.
Advice which Service law enforcement officers may
have need of concerni ng t his phase of evidence may
be obtained through consulta tion with tbe attorney
prosecuting the particular case In court.
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INVESTIGATIO NS
The extent ot investigations by our law enforce·
ment personnel, or the matter of notlfs lng either
Federal Investigatory agencies or state agencies
of suspected crimes, invol\·es the exercise of sound
judgment by our administrative force In affected
areas. Generally speaking, it Is the r esponsibility
of Service per sonnel to investigate and assemble
the Information needed to secure convictions for
violations of the r ules and regulations applicable
to a reas under the administration of the Sen·ice, or
laws relating thereto. Where violations of F ederal
criminal statu tes a re suspected, such as the revenue
laws, counterfeiting, treason, Imm igration, murder
(in a park area under the exclusi\·e jurisdiction of
the United States), our personnel should prepare
adequate notes and Investigate on the scene while
the case is "fresh.'' P rints, lire ma rks, loose materi a l, and other possible clues should be assured
adequate protection pending arri'l"al of revenu,.e
agents, secret service agents, Federal Bureau of
Investigation agents, 0 1· other 1'' ederal investigatory
personnel. Where state offenses a re involved, the
proper local officia ls should be notified without
delay.
It Is Important that full corporation be extended
to outside investigative agencies, and that they be
notified pr omptly in accorcln oce with existing pro·
cedures when cases are discovered which obviously
fall within their field. In no event should our
personnel go to unwarranted lengths to solve a case
falJJng In the scope of another a gency's jurisdiction.
The r easons for this are that an ln,estlgation may
require quick action outside of the area admini stered by the Service for solution; failure on our
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part to give timely notice to the proper agency may
subject this Service to a charge of bungllng or impeding the investigation; technical aspects of the
case may be better under stood by the proper agency ;
and, finall y but not least, Service activities should
be kept r easonably within our legitimate sphere.
The skillful presentation of a case in court is no
more important than, or may actually be impossible
without, an adequate investigation by the law enforcement officer preceding the actual arrest and
indictment of the defendant. Thoroughness iB
investigation of our cases is essential No clue is
too small to overlook in the investigation of a case.
It frequently happens that the one small point
wh ich seemed to be insignificant at the start of the
investigation will later prove to be the turning point
of the case. The object of all inYestigation is to
build a true, complete case, supported by eYidence
which will stand up in court and convince the jury.
Conversely, therefore, the good investigator is
equally interested in eliminating all innocent suspects. It is of paramount importance that the
Investigator approach each case witl1 an open mind.
No set i·ules to be followed in crimina l Investigation
can be laid down for use by Service law enforcement officers. It is believed, however, that the suggestions contained in the subsequent sections may
be of assistance to our investigators . Imagination,
observation, common sense, and initiative are prer equisites of a good investigator. :Moreover, the
ultimate s uccess of bis effo rts ls in direct proportion
to his a bill ty to utilize these talents.
Truth
Your object as an investigator ls to build a case
which speaks the truth. This often means starting
with a few facts and a tentative theory based upon
the facts. Frequently your facts may be gathered
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from quick on-the-scene investigation and interrogation of witnesses, if there are any. Time is of t he
essence in the beginning of any investigation of a
fresh case; but it is of utmost importance that the
facts and tile correct action r egarding them be taken,
so undue haste at this point should be avoided.
After you have gathered the basic facts of the case
you will, of course, form a tentative theory upon
which to build the remainder of the case. Don't be
blinded by your theory, however. As you contlnue
your investigation you will uncover other facts
which may warrant your changing that theory.
Don't hesitate to do so when the facts justify s uch
action. One cardinal principle to remember is that
the case you are investigating involves a person who
by nature Is not infallible. From tlie multitude of
clues which you may discover, do not be misled into
believing that the person you have in mind could
n ot have been so blundering, when your evidence
leads you to believe be was. Every criminal caught
usually does blunder somewhere; otherwise, he
would not be caught.
In the initial stages of your investigation several
things may be of help to you. (a) Get on the scene
of the crime with the least possible delay. Be calm
and alert and progressively pursue your object. (b)
Detain nil witnesses at the scene of the crime unti l
you have bad an opportunity to question each of
tllem concerning all of the facts of which they may
have knowledge. Usually most persons will cooperate with you in this r espect. When talking with
these witnesses it may be well to make notes of
your conYersation. If possible, and the circumstances warrant, ask them to stop by the park
office and girn you a signed statement of what they
know about tJ1e case. By all means, get thei r names
and addresses for future reference. (o) Preserve
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and car efully examine the scene of the cr ime. Of
course, in cases of forest fires, the pr imar y responsibility is to put out the fire. It may be feasible, however, to preserve valuable clues for later detailed
investigation by routing the firefigh ters to t be fire
in such a manner as to leave the scene of the origin
of the fire as little disturbed as possible. If it is
at all possible, t ake several pictures of the scene.
Completeness
To be complete your case must answer the following questions which are equally applicable whether
the offense be a misdemeanor or a felony : (a) What
was the offense? (b) lrh erc was It comm itted?
(c) When was it comru ltlccl? (<I) IIow was it committed? (e) Who clid it? and (f) Why was it done?
Keep these words al ways in mind- they will be of
invaluable assistance to you throughout the entlre
investigation.
Convincing
You may theorize during your investigation, but
when you take your case lo court you must prove
it beyond a r easonable doubt. Tlrnt takes facts-the court must have evidence concerning each material point in the offense alleged.
Sound theory
I n building a sound theory about your case there
are four steps that may be helpful to you : (a)
Clearly define the problem. It may not be what it
first appears, find what the difficulty is; ( b) Cast
about for possible solutions-not only the first one
which occurs to you, but as many as you can think
of, then compare all of the Yarious angles and select
the most probable one; (c) Reason out the developments of your idea to its logical conclusions;
and (d) Constantly test the theory uuon which you
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ru·e working-keep your eyes open for further e•idence which may indicate some other more probable
theory. Remember that the rule of the investigator
is to get the facts and not to "pin" lhe case on an
individual who may be innocent.
Clues
Anything which has any connection with the offense or the person at the time he committed it is a
clue. No offense Is committed without leaving some
clue--the only question is tile ability of the inYestigator to find It. When the Investigator reports that
there were no clues at the scene of the crime it
usually indicates that he overlooked them. Some
of the things that may constitute a clue are tracks,
camp fire or lunch remains, and other minor appa rently insignificant things which may haYe been
car elessly or unintentionally left by the offender.
A good rule to follow in connection with clues is
that anything which cannot be accounted for without reference to the offense which bas been committed should be regarded as a clue. This does
not mean, however, that all of these things which
are unaccounted for constitute evidence which you
may introduce in court. These clues are not eYidence u ntil you actually tie them up to the defendant and the offense.
Handling clues
Keep your hands off of the cl ue. The ver y object
you have discovered may later prove to be a valuable
part of the necessary real e,·idence which you will
want to introduce in court. Moreover, the object
may contain a perfect specimen of the fingerprint of
the perpetrator of the offense. When it Is necessary
to handle a clue, especially when there is a possibility that a fingerprint is involved, pick it up by the
edges or the corners or us e an instrument of some
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kind so as to touch as little of the surface as possible. Since this clue may b~ vnluable as evidence
in court, keep It in your personal possession, and put
a small idenlifying mark on it so that you can
later identify it in court. If you are to keep the
object until it a r rives in court, then lock it away in
a saie place, to which access by other per sons is
strictly controlled. If it is necessary fo r you to
surrender it to someone else, then get a r eceipt for
it. I n court it will be necessa ry to establish the
chain of possession of the object from the moment
It was discovered until it is introcluced in evidence.
I n the in,·estigation of clues where technical assis tance and expert advice is needecl, the Federal
Bureau of Investigation is ot inestimable value.
Especially is this true in the case of fingerpr ints.
Interviewing witnesses
Each witness you interview presents an indiv idual problem. A witness may be willing, he may be
h ostile, he may be calm and cooperative, or he may
take an indifferent or unexpected attitude. You
will be confronted with witnesses who will tell the
truth, and those who may not tell the truth. Nothing will help you here more than a knowledge of
men. Somelimes a witness gives fnlse information
when he honestly intended to tell the truth-he mny
be confused about what be saw-calm, sympathetic
treatment is usually the most effective.
Where possible, the investigator who has been
working on the case knows all of the facts wh ich
have thus far been es tablished, and should interview
the witnesses. A point nlways to keep in mind Is to
separate the witnesses so far as possible-keep them
from talking to one another until after they have
talked to you. Otherwise, you may ha Ye a case of a
witness telling you not what he actually saw, but
only a po1·tion of what h e saw as supplemented by
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what another witness told him and what now be
wi shes that he had seen.. Moreover, from such conversations with other witnesses he may actually
think that he did see all of the things about which
he tells you.
When Interviewing a friendly witness, It is a
good idea to put him at case; ask him informal
questions and let h im do the talking. Of course,
you want always to guide the discussion along the
lines of the investigation yon are pursuing. If the
witness bas no hesitancy about talking as you write
down the information he Is giving, then it Is ttlways
a good iclea to write it down and where possible have
him sign it. Ii your writing down the information
be is giving causes hi m to stop talking, then put
your book away and after he Is gone make notes
concerning the items of Importance. Do not stop
a witness from talking merely because you are afraid
you will forget one or two items. Mor eover, In U1ls
interview you are sear ching for facts. It Is, therefore, necessary that the Information which the witness gives should be entirely accurate. About points
which you think he may be surmising, question him
closely-ask hlm to repent, try to verify his statement-truth Is of the utmost Importance since other
features of your investigation may hinge on facts
adduced by this Interview.
All of the witnesses whom you interview will not
be friendly ~nd cooperative. Eventually you will
get to the suspect and his close friends who have
a direct interest in the r esult of the interview. Frequently they may not tell the truth. Moreover,
where possible, they may try to throw you off the
track. Sometimes they may even refuse to talk to
you. This type of witness should be handled entirely different from the friendly witness-where
possible do not interview the hostile witness on his
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home ground-get him ln the pa rk office. To Interview this type of witness successfully it is imperative that t hor ough preparation be made prior to the
i nterview. Th is witness isn't going to ' 'olunteer info rm a tion. Moreover, you must have all possible
f acts at band and as nea rl y as possible have the
crime recons tructed in your own mind in order to
a ppraise adequately s uch information as he gives.
Here it is of utmost impor tance that so fa1· as possible you keep the witnesses separated.
T he hostile witness should be courteousl y r ecei>ed,
but the i nvestigation should not be treated lightly,
At all t imes the inter view should be conducted
strictly on a courteous, fo rmal, ofiicial basis . You
may have present as ma ny other persons interested
in t he case as you wish to add to your suppor t in
th is battle of wits with the hostile witness. You
ask the questions and try to get him to talk. When
lle ta ll~s. keep him talking a long the lines you want
to discuss, i. e. the facts of your investigation. Here
also, if it is possible to do so, notes should be made
of the inteniew eitheL' by you or by someone else
In the group. If the witness shows a ny inclination
to stop talldng when you start writing, then put
your notebook away. If the witness attempts to
tell you other tha n the t ruth, it may be necessary
to entangle him in order to get the t ruth- do not,
howe,·er, threaten him or make promises of rewards
for gi\·ing a complete statement. Sometimes numerous repetitions in different fo rms of the same
questions will entangle a hostile witness when he is
not telling the trulh. If the witness you are i nterviewing is the ofl'emler, he has doubtless already
constructed a plan of com·ersation and he probably
knows it by heart. Lead him over this ca refully
each time and strike off on a different tangent. To
break his f alse story is a battle of wits a nd no
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slight Inference or statement is too smnll to prove
to be the opening wedge. If be confesses to the
crime, freely and voluntarily, then a written confession should be prepared for his signature while
he Is still in your presence. Statemcnts which he
has made while not amou:.ting to a confession may
be against his interests and If possible his signature
to these statements should be secured. It not Infrequ ently happens that by signing such a statement, even though it does not amount ton confession,
you may later In subsequent interviews secure a
confession from him. Law enforcement officers of
this Service, however, will ~c rupul ou s ly a,·oid the
use of any method in the examination of witnesses
which could be termed "third degre<'."
Reports
During the investigation, and es11ccially after
each Interview, you will be required to make reports concerning the progress of the case. Each
of these r eports should take into cons ideration
three basic factors : (a) completeness, ( b) accuracy,
and (o) conciseness.
To be complete, your report should require no
oral explanation. It should not be necessary for
the person reviewing it to go back to fill in omitted
facts. This is where the notes you have made
throughout the investigation will be of inYaluable
assistance. The length of the report ls not material-only that It ls complete. To be complete,
the report should include, among other pertinent
information, the nautre and elements of lhe crime,
complete description of the suspects ; description of
the property damaged or taken; description of any
evidence found at the scene of the crime ; statements of witnesses interviewed; time and place of
occurrence of the crime, If !mown; time and place
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it was reported; a statement

of action recommended; and, the names of others assisting in the
investigation.
Your r eport must be absolutely accurate as to all
details. This is of as much importance as a complete report- accuracy of facts, of spelling of the
names of persons, places and things, and accuracy
of descriptions.
Moreo,·er, your report should be concise-repetition shoul d be aYoided and all extraneous material
omitted. Stick to simple, definite words throughout the report.
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COURT DECORUM
When you have tracked down the clues, assembled the real evidence to be introduced in court,
i nterviewed the witnesses and made your reports,
the case is now placed In the bands of the prosecuting attorney, who proceeds to have the defendant
indicted. The case is then called for trial, but the
job of the investigator is still not over. I n addition to your duty to investigate the case and arrest
the defendant in proper cases, you are also called
upon to testify as to facts which you have discovered as a result of your investigation. It is
h ere, as a witness for the Government, that Ser vice
law-enforcement officers have an opportunity to
prove the integrity and thoroughness of thei r work,
of themselves and of the organization which they
represent. It is well to remember that you, as a
witness, ar e not convicting the defendant-that is
for the court or the j ury. You are here only as a
witness in this case to tell those facts which you
know to be true as a result of your investigation
and to relate those facts in such manner as to construct a word pictu re of the events of the crime
a lleged. In your role as a witness there are several
points which may be of assistance to you.

-

Tell the truth
At all times during your testimony tell tl1e truthno case is impor tant enough to the Government or
to you as an individual to justify any deviation
from the truth, however sUght. I n telling the truth
you do not have to worry about cross-examination
on your testimony. Moreover, telling the truth
will give you poise and assurance as a witness.
Do not bluil 1
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Be natural
Tell your story in your own words, In your own
way, as you saw it. It Is not necessary to employ
dramatics. Spenk clearly, distinctly, loudly enough
to be henrd, nod slowly-yet do not drng along.
Be prepared
Before golni; to court, It Is well to refresh your
mind as to all of the facts iu the case. D not, however, attempt to memorize your notes.
Correct mis takes
If in your testimony you have mnde a mistake, do
not hesitate to correct it. Since you nre testifying
from memory a mistake Is entirely possible.
Listen carefully
Listen carefully to the questions which are asked
you by counsel and court and make sure that you
fully understand what has been asked. If opposing
counsel objects to the question asked, you should
withhold your answer until the cow·t has had no
opportunity to rule on the objection.
Do not volunteer
Answer the questions asked you fully and concisely-do not volunteer information. However, if
the partial answer which you ha;e gi;en does not
convey the complete meaning, nod In the meantime
another question has been propounded, complete
your answer to the original question before going
on to the new question. In your answers state only
the facts whlc.h you know-do not draw conclusions.
Do not lose temper
Do not lose your temper lo the witness chalr.
Such behavior is not only in bad taste, but it also
upsets your poise and leaves you open for attack.
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Counsel for defense is not your enemy-be is merely
selecting the grounds upon which he wan ts to fi_ght
his case-the prosecuting nttomey and the court
will not allow him to abuse you.
Be courteous
In all your dealings with the court and counsel be
courteous and respectful even if trying circumstances should develop. Answers to questions from
counsel for defense should be yes, sir nod no, sir
just the same a s those to the prosecuting attorney.
There ls no rule or law, however, which r equires
you to answer a question eit her yes or no and if a
question ca nnot be reasonably answered in that
manner pursuant to a request from counsel, he
should be reques ted to refra me the question, or you
should answer it to conrny the full truthful meaning
to his inquiry.
On the witness stand
While you are in the witness chair s it erect-do
not slouch or sprawl in the chair. Be alert at all
times to what ls going on and give your undivided
attention to the person who is then examining you.
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INVESTIGATIONS INTO CAUSES OF DEATH
In those areas which ar e not under the exclusive
jurisdiction of the United Stntes, the State laws
relating to the issuance of death certificates, the
holding of inquests, and the imestlgation of possible
homicides, are considered to be In force. All proceedings are had under the direction of the State
authorities. In case of death from othe1· than
known causes, the local police authorities and
coroner should be notified and given any assistance
they may require in making an lnYestigation.
In areas unde1· the exclusive jurisdiction of the
United States, death certificates should be prepared
by the superintendent in cases where inquests are
not necessary. Such certificates should be based
upon the r eports of attending physicians, or the
reports of investigating rangers in cases of death
by accident. Copies of the death certificates should
be forwarded to the proper State or county officers
for their official information and filing. In cases
r equiring investigation as to the circumstances of
death, a coroner of the State within the geographical
boundary of which such a death occurs should be
notified and invited to bold an Inquest. In some of
the national parks, selected members of the ranger
force have received appointments as deputy coroners, with authority to hold Inquests. U no coroner is available for a particular case, the superintendent is authorized to appoint a board to conduct
an inquest in a manner similar to a coroner's jury.
Where the circumstances indicate possible homicide,
the nearest office of the Federal Bureau of Investigation also should be noti.fled.
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P ROSECUT ION
After an offender has been arrested, the next step
is to take him, w ithin a reasonable time under the
circumsta nces ns her einbefor e discussed, befor e the
proper j udicia l oJUcer fot· a rraignmen t nnd trial.
Arraignm ent Is a prelimina ry step in the tr ial In
that tbe offender is simply called to the bar to
answe · th~ accusat ion. In most cases, after reading the charge to the accused, be will orally plead
guilty or not guilty. If he pleads not guilty,
tria l of the case Is in order. In petty-offense cases,
the convenience of a ll ls generally best ser ved by proceeding immed iately to t rial af ter the arraignme nt.
T he accused may or may not be represente d by
counsel. P robP. bly in most of our petty-offense
, ases, the accused will In effect act as his own counsel by requesting a chance to present his side of the
case.
From a strict technical standpoin t, the function
of prosecutio n should be performet . by representatives of the Departme nt of Justice In cases befor e
F ederal cour ts, a nd by representa tives of the state
or county prosecutor s' staffs in cases before state
courts. H owever , many of the a r rests made by our
personnel wili be for such minor offenses t hat the
expense involved in having such tra ined prosecutin g
repr esentatives present will not be warranted . I t
has, therefore, developed that in prosecutin g violations of petty offenses under National Park Ser vice
laws and r egulations frequently such representa tives a re not present and a rathar informal hearing
t n':es place before the United States Commissio ner.
In such a situation, the theoretica l role of Service
personnel is that of witnesses ; however, they may
be compelled in such cil'cumsta nces to assume to n
certain exten t the r ole of a prosecuto r in that i t
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will be incumbent upou them to prnsent effectively
and fully the facts which clearly establish the guilt
of the accu:;ed.
The practice ot proceeding without a prosecutor
In relati'1ely minor cases, as mentioned above, is
frequently expressly requested, or appro"ed impliedly, by the United States Attorney or his ass istants. This is notably true where the United States
Attorney's Office is extremely busy with serious
cases and is located some dis tance from the park
area or the commissioner concerned. There are
occasionally district attorneys or their assistants
who desire to be Informed of, or actually handle,
pro~2 cutlons of park cases, e•en the minor ones.
In most areas, the superintenden ts have ascertained
the views of the United States attorneys and ha"e a
reasonable conception of when the assistance of a
prosecutor should be obtained. No hard and fast
rule can be set forth as to the line of demarcation to
be observed in circumstances of this nature; a
knowledge of the particular area should be obtained
before proceeding to trial.
It goes without saying that it is desirable for our
law enforcement officers to cooperate fully with the
United States attorneys, or their assistants, by appea1·ing promptly ru> witnesses when desired, or by
securing such additional information as the representatives of the Department of Justice may request
when prosecuting pa rk cases either before United
States district courts or before United States commissioners. Naturally, the same cooperation should
be extended to State and county prosecutors.
Whenever a particularly serious case arises, and
generally when the offender desires to be heard in
the United States district court, the United States
attorney or one of his assistants should be notified.
Our personnel having a knowledge of the events
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giving rise to the case should endeavor to go over
the case beforehand with the prosecuting officer.
This does not mean that tl1e law enforcement officer,
or witness, will be coached or told what to say.
The purpose of such preliminary discussion of the
case is desirable so tha t the pr osecutor may know
the fac ts and be prepared for the testimony which
our per sonnel will give. It is embarrassing, and
sometimes fatal, if the prosecutor is ca ught by surprise by bis own witness. If the accused ls represented by counsel, be too, will in all probability discuss his version of the case with his attorney before
trial.
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TRIAL
As a general proposition, violations of park rules
and regulations are tried before United States commissioners. These may be special park commissioners appointed pursuant to specific acts of
Congress or they may be general United States commissioners. Commissioners are, generally speaking,
judicial officers. They are now Invariably appointed
by the district courts, a lthough until quite recently
n number of park statutes provided for their appointment by the judge of the United States district court
with the appro,·al of the Secretary of the Interior.
E,·en where there Is a special statute providing for
the appointment of a park commissioner , for one
reason or another an appointment might not be
made. In such a n Instance, it will be necessary to
take the offender to the nearest United States commissioner having general as distinguished from park
jurisdiction. The primary reason for having special
park commissioners Is to assure to the offenders
speedy action, either in the nature of a trial with
disposition of the cases, or by having the violator
bound over for the next tenu of Federal cou rt.
United States commissioners' salaries, includ ing special park commissioners, are now paid from the
annual appropriations made to the Administrath·e
Office of the United States Courts. The nets providing for the appointment of special park commissioners generally require that they reside within or
In the 'l"icinity of the park fo r which they are
appointed.
National parks which have statutes authorizing
the appointmeut of United States commissioners are
as follows:
1. Big Bend National P ark, Tex.
2. Crater Lake National Park, Oreg.

Prosecution and Trial

Cha pter T
Section 2
Page 115

S. Glacier National P ark, Mont.
4. Great Smoky Mounta ins National Park, Tenn.,
and N. C.
5. Hawaii National Park, Hawaii, T. H .
6. I sle Roynle Nationa l Park, l\Iicb.
7. Lassen Volcan ic Nntlonnl Park, Calif.
8. Mammoth Ca>e National Park, Ky.
9. Mesa Verde ~atlona l Park, Colo.
10. l\lount Rainier National Park, Wash.
11. Olympic National Pnrk, Wash.
12. Rocky l\Jountain National Pa rk, Colo.
13. Sequoia noel K ings Canyon National Pa rks,
Calif.
14. Shena ndoa h National Pa rk, Va.
15. Yellowstone National Park, Wyo.
16. Yosemite National Park, Cali!.
Park commissioners are authorized to try persons
charged with violating t he laws or regulations re·
lating to areas of the National Park System. T hey
also ha \·e authority to issue warrants for the arrest
of persons charged with the commission of criminal
offenses and to bin cl the persons ove1· to t be juris·
diction of the United States district court for trial.
As a practical matter, most offenders would prefer
to bave their cases clisposecl of by tbe comm issioners
immediately after arrest and appearance before
tbe commissioner. The commissioners may also
grant bail In all cases bailable under the laws of
the United St.ntes or the State.
It should be noted that special park commissioners are emtlowered to hear an<l act u pon a ll
complaints macle of any violation of Jaw or of the
park rules and regulations. The commissioner
may upon sworn information, issue a warrant in
the name of t he United States for the arrest of any
person charged with a violation of such rules and
r egulations. He may try the person so cbarged,
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and, if the accused is acljuclged guilty, the co=lsj
stoner may impose punishment and prescribe the
1
fine. In all cases of convictions before special park
commissioners, appeals may be made by the de-j
fendant to the United States district court. If an
offender Is bl'Ought before the pnrlc comm issionerl
for other than a violation of the park rules and
regu°Jations, the commissioner may hear the evi-,
deuce, ancl, if he Is of the opinion that probable
cause is shown for holding the person so charged
for trial, he may commit su ch person for further
appropriate action. A proper transcript of the'
record of such proceedings is then forwarded to
1
the district court. The offender is usually placed
on bail in such an instance.
Sections 3401 and 8402, title 18, United States
Code, 1946 edition, supplement, covering the duties
and powers of general United States commissioners,'
to whom violators of park rules and regulations w ill1
be taken in the absence of a special park commissioner provide as follows:
SEc. 3401. (a) Any United States commls-'
sloner specially designated for that purpose by
the court by which he was appointed bas j urisdiction to try and sentence persons committing
petty offenses in any place over which the Congress bas exclusive power to legislate or over·
which the United States has concurrent jurisdiction, and within the judicial district for which
such commissioner was appointed.
(b) Any person charged with a petty offense
may elect, however, to be tried in the district
court of the United States. The commissioner
shall apprise the defendant of bis right to make
such election and shall not proceed to try the case
unless the defendant aftel' being so apprised;
signs a written consent to be tried before the
commissioner.
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(c) The probation laws shall be applicable to
persons so tried and the commissioner shall have
powe1· to gmnt probation.
(d) Fo1· bis services in such cases the commiss ioner shall receive the fees, and none other,
provided by law for li ke or similar services.
(e) This section shall not apply to the District
of Columbia nor shall It repeal or limit existing
jurisdiction, power or authority of commissioners
appointed for Alaska or in the several national
parks.
SEo. 3402. I n all cases of conviction by United
States commissioners an a ppeal shall lie from the
judgment of the commissioner to the district
court of the United States for the district in
which the ot:rense was committed.
The Supreme Court shall prescribe rules Of procedure and practice fo r the trial of cases before
commissioners and for taking and hearing of
appeals to the said district courts of the United
States.
The principal objection to taking an offender before the nearest United States commissioner Is generally found in the fact t ltat i nconvenience results
both to the offender and to tile arresting ofilcer
because the commissioner may be located some distance away. If this is true, and State or county
courts and law enforcement oOicers have shown a
disposition to cooperate with us, it ma~· be appropriate in special cases to proceed in such courts
when the offense is one which may be prosecuted
under State law. Herc again no bard nod fast
rule may be set forth. Practical experience and
expediency determine the best course to follow.
Generally, proceedings before Federal commissioners and courts should be preferred.
In passing, It should be stated that the provisions
With respect to gener al United States commissioners
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do not repeal or limit the specific acts pro,·iding for
the a ppointment and authority of special park commissioners. The provis ions of law with r espect lo
general United States commissioners Is supplementary to the authority contained In the special
park nets.
From the foregoing, It will be obsen·ed that the
United States commissioners, In general, ha,·e the
power and authority of a committing magistrate fo r
Federal offenses. When a commissioner acts as a
committing magis trate, he binds the prisoner o\·er to
the next term of the district court, or sets the bn ll
to insure appearance of the accused. Commissioners have the same power to hold persons to securilr
of the peace and good behavior In cases n1·ising under
the Constitution and the laws of the United Slates
that State justices of the pence a nd judges hn,·e
under the State laws. They may a dminister oaths
in their official capaclly.
It s hould be noted that, in some circumstances,
commissioners may act as trial magistrates as well
ns committing magistrates. Under the act of Oclo·
ber 9, 1940, commissioners may be specially deslgnn ted by the court to try and, If found guilty, to
sentence persons charged with petty offenses committed "in any place over which the Congress bas
exclusive power to legislate or over which the Uni ted
States has concurrent jurisdiction, and within the
judicial district for whlch such commissioner was
appointed." The person charged with such petty
offense may elect, however, to be tried in the district
court of the United States which bas juris diction
o\·er the offense, and it is incumbent upon the com·
missioner, prior to beginning the trial, to appraise
the defendant of his right to make such election.
Written consent of the defendant to be tried before
the commissioner mus t be secured before the trial
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may proceed. When acting as a trial magistrate the
commissioner may try the case and it may be disposed of finally before him. As with special park
commissione1·s, such cases nre nppealable by tbe
defendnnt, after conviction, to tbe United States
d1st1·ict court.
The rules of proced ure and practice prom ulgated
by the United States Supreme Court, pursua nt to
section 3402, title 18, United States Code, 10-JG ed ..
supplement, for takinl? nncl h enrin~ of nppcnls lo the
district courts of the United States are appended
hereto for the lnComrnlion of Sel'\'ice law enforcement officers.
There are also appended se,·ernl of the most
f requently encountered rules of criminal procedure
of the district courts, which are followed by the
United States commissioners, when acting as com·
mittinl? mngisu·ates.
When a case is of such gravity as to be tried
before the United States district court, or to be
appealed to such court, Scn·ice personnel should
take nil action required to ill$U re complete cooperation with the United Stntcs attorney, or bis assist·
ants, who will try the cnse or handle it.
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"It is 01·dered, On the sixth day of .January lll41,
that the followin g rules be adopted ns lhe Rules of
Procedure anj Practice for the Trial of Cases
Before Commissioner s and for Taking and Hearing
of appeals to the District Courts of the Unlted
Sta~es.

"It is further ordered, That these rules shall be
applicable to proceedings instituted on or after
February 1, 1941, and to pending proceedings except
to the extent that In the opinion of the Commissioner
or the Court their application would not be feasible
or would work injustice.
"Rule 1. I nformation and ivarran l .-A warrant
of arrest shall be issued only on an Info rmation,
under oalh, which shall set forth the day nod place
lt was taken, the name of the informer, the name
and title of the Commissioner, the name of the
offender, the time the alle{:ed offense was committed
and the place where it was committed and a description of the alleged offense.
"If arrest is made on view, an Information setting forth the same matters shall be made and filed
before trial.
"Rule 2. Trial.-The date of trial shall be fixed
at such a time as will afford lhe defendant a reasonable opportunity for preparation and for representation by counsel if desired.
"The trial shall be conducted as are trials of
criminal cases in tbe District Court by a Dis trict
judge In a criminal case wllere a j ury Is wai'l"ed.
"Rul e 3. Docl.:et.-Tbe Commissioner·s proceedings shall be entered in his docket, which shull
sllow: (1) The defendant's written consent to be
tried before the Commissioner ; (2) the date of the
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information and upon whose oath it was made; (3)
the date of the issue and service of the warrant;
( 4) the defendant's plea or pleas; (5) the ::iames of.
the witnenes for the United States and for the
defendant and a condensed summary of the testimony of each, nnd of any documentary evidence
received; (6) the judgment and sentence of the
Commissioner.
"Rule 4. AppeaZ.-1. Motions subsequent to judgment of conviction shall not be entertained by the
Commissioner.
" 2. An appeal shall be taken within five days
after entry of judgment of conviction. An appeal
shall be taken by filing with the Commissioner a
notice in duplicate stating that the defendant
appeals from the judgment, and by serving a copy
of the notice upon the United States Attorney.
The notice of appeal s hall set forth the title of the
case, the names and addresses of the appellant and
the appellant's attomey, if any; a general statement of the nature of the offense; the date of the
judgment ; the sentence imposed and, if the appellant is in custody, the prison where he is confined.
The notice shall also contain a succinct statement
of the grounds of appeal which shall serve as the
appellant's assignments of error and shall follow
substantia lly the form hereto annexed.
"3. The Commissioner shall immediately forward
to the Clerk of the District Court the duplicate
notice of appeal together with a transcript of his
docket entries and copies of the information, the
warrant, the defendant's written consent to be tried
before the Commissioner, and any order concerning
bail, pending appeal, certified under his hand and
seal. From the time of the filing of the Commie-

Rules of Procedure
and Practice
U. S. Supreme Court Order
of January 6, 1941
Page 122

Appendix I

sioner's certificate the District Court sbnll have supervision and control of the proceedings on appeal
and may at any time, upon five days' notice, entertain a motion to dismiss it or for directions to the
Commissioner or to vacate or modify any order of
the Commissioner in relation to the appeal, includ ing any order for the granting of ball.
"4. An appeal from a judg:nent of conviction stays
the execution of the judgment unless the defendant,
pending bis appeal, shall elect to enter upon the
service of the sentence.
"5. Tbe defendant shall not be admitted to ball
pending appeal from a judgment of conviction save
as follows: Bail may be granted by the Commissioner or by the District Court or any judge thereof;
but bail shall not be allowed pending appeal unless
it appears that the appeal involves a substantial
question which should be determined by the District
Cou rt.
"6. The r ecord on appeal shall consist of the
matters certified by the Commissioner pursuant to
paragraph 3. No I.Jill of exceptions and no assignments of error other than those set forth as ground
for appeal shall be required. The defendant shall
not be entitled to a trial de novo in the District
Court and the decision of the Commissioner upon
ques tions of fact shall not be reexamined by the
District Court. Only errors of law apparent from
the record as certified by the Commissioner shall be
considered by the court.
"Rule 5. N eto t1·ial for afte1·-discovered evi,dence.-Within sixty days after conviction a defendant may move for a new trial on the ground of
after-discovered evidence. The motion shall be in
writing, addressed to the Commissioner and shall
set forth under oath the natu1·e of the evidence and
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the reason It was unavailable at the trial. A copy
of Lhe motion shall forthwith be served upon the
United States Attorney. The Commissioner shall
transmit the motion together with a transcript of
his docket entries to the D istrict Court. That court
shall bear the motion, and, I! it deems a sufficient
showing has been made, may vacate the judgment of
conviction and direct the Commissioner to re-try
the case.
"Rule 6. District court rules.-The District
Courts may, by order or standing rule, not Inconsistent with these rules, r egulate the practice and
procedure on appeals from convictions before a
Commissioner."
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FORM OF NOTICE OF APPEAL UNDER
RULE IV
In the District Court of the United States for the
--------- - District of --------- ------UNITED STATES OF AMERICA

vs.
Appeal from the judgment and sentence of ------------- --------- --- United States Commissio ner.
Name and address of appellant --------- --------- Name and address of appellant' s attorney --------Offense --------- --------- --------- --------- ---Date of judgment --------- --------- --------- ---Brief descriptio n of judgment or sentence --------Name of prison where now confined, if not on bail
I, the above-nam ed appellant, hereby appeal to the
United States District Court for the------ --------District of------- --------- ---- from the judgment
above-men tioned on tbe grounds set forth below.
(Signed) --------- --------- --------- --Appellant

Dated --------- --------- -Grounds of Appeal;
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RULES OF CRIMINAL PROCEDURE
Several of the rules of criminal procedure which
may be helpful to commissioners and law enforcement officers alike when the commissioner is acting
as a committing magistrate are given below as
general information. It is not feasible, however , to
print all of the mies here. Rule 54 r elates to the
applications and exceptions of these rules to crim·
inal proceedings.
"Rule 54. (a) Coiwts and commissioners.

•

•

•

•

•

•

•

•

" (2) Oommi.~sioners.-The rules applicable to
criminal proceedings before commissioners apply
to similar prnceedings before judges of the United
States or of the District of Columbia. They do
not apply to criminal proceedings before other
oflicers empowered to commit persons charged with
offenses against the United States."
"(b) Proceedings.

•
A

•

"(4) Trial., bcfo1·e co111111issio11c1·s.-These rul es
do not apply to proceedin~s before United States
commissioners and in the cfr«trict courts under the
Act of October 9, 1940, ch. 785, 54 Stat. 10:>8- 1059,
18 U. S. C. secs. 576-J7Gd, relating t· petty offenses
on Federal . re~er>ntions."
Tbe notes of the AdYisory Con•mittee on Rules
Indicate that pursuant to the proYisions of 54 (a)
(2) quoted above. Bull's 3, 4, noel 5, hereinafter
quoted, relate to proceedings before United States
eorum1ssioners. Tbe notes of the Committee relat·
log to 54 (b) (4) quoted below :
United States commi!'sioners specially designated for that purpose by the court by which
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t hey arc appointed have trial jurisdiction over
petty oITenses committed on Federal r eservations
if the defendant wal\"es his right to be tried in

the district court and consents to be tried before
the commissioner. Act of October 9, 1940, 54
Stat. 10ti8, 18 U. S. C. sec. 576. A petty offense
is an ofiense the penalty for which does not exceed confinement in a common jail without hard
labor for a period of six months or a fine of $500,
or both, 18 U. S. C. sec. 541. Appeals from convictions by commissioners lie to the district court,
18 U. S. C. 576a. These rules do not apply to
trials before Unite<l States commissioners in such
cases, since the rules of procedure and practice
in such matten:; were specially prescribed by the
Supreme Court on January 6, 1941, 311 U. S.
733, et seq. The s ubstantirn law applicable in
such cases with respect to offenses other than
so-called Federal offenses is governed by 18
U. S. C. sec. 468 (Laws of States adopted for
punishing wrongful acts; effect of repeal ). In
addition, Kationnl Park commissioners have
limited trial jurisdiction with respect to offenses
committed in National Parks. Trials before
commissioners in such cases arc not governed by
these rules, although when a ~ational Park commissioner conducts a proceeding as a committing
magistrate, these rules are applicable.
A list of statutes relating to jurisd iction of and
proceedinf(s before National Park commissioners
may be found at the encl of the Committee's notes
on Rule 54, pages 1988 and 1989 of the United States
Code, l!l4G edition.
The pertinent rules mentioned above are as
follows :
"Rule 3. The complaint.-The complaint is a
written sla lcment of the essential facts constituting
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tbe offense charged. It shall be made upon oatb
befor e a commissioner or other officer empowered to
commit persons charged with offenses against the
United States.
"Rule 4. Warrant or 8tunmons upon complaint. ( a) I ss11ance.-I f it appears from the complaint
U1at t here is probable cause to believe that an offense has been committed and that the defendant
has committed it, a warrant for the arrest of the
defendant shall issue to any officer authori7,ed by
la w to execute i t. Upon the r equest of the attorney
for the Government a s ummons instead of a warran t shall issue. More t han one war rant or summons may issue on the same complaint. If a
defendant fails to appear in response to the summons, a warrant shall issue.
"(b} Form.- ( l ) lVarrant.-The warrant shall
be signed by the commissioner and shall contain the
name o~ the defendant or. if his na me Is unknown,
any name or description by which he can be identified wl th :·easonable certainty. It shall describe
the offense charged in the complaint. It shall command that the defendant be arrested and brought
before the nea rest available commissioner.
" (2) S11m111011s.-The summons shall be in the
same form as the warrant except that i t shall summon t he defendant to appear before a commissioner
at a stated time and place.
"(c) Execution or service; ana return.-(l) B11
whom.- The warrant shall be executed by a marshal or by some other omcer author i7.ed by law.
The summons may be served by any person authorized to serve a summons in a civil action.
"(2) 1'erritoriaZ Umits.-The war rant may be
executed or the summons may be served at any
place within the j urisdiction of the United States.
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"(3) Manner.-The warrant shall be executed by
the arrest of the defendant. Tbe officer need not
have the warra nt in his possession at the time of
the arrest, but up0n request he shall show the warr ant to the defendant as soon as possible. If the
officer does not have the warrant in his possession
at the time c,f the arrest, he shall then inform the
defendant of the offense charged and of the fact
that a warrant has been issued. The summons shall
be served upon a defendant by delivering a copy to
him personally, or by leaving it at his dwelling
house or usual place of abode with some person of
suitable age and discretion then r esiding therein or
br mailing i t to the defendant's last known address.
" (4) R et rwn.-The officer e."l'.ecuting a warrant
shall make return thereof to the commissioner or
other ofiicer before whom the defendant is brought
pursuant to Rule 5. At the r equest of the attorney
for the Government any unexecuted warrant shall be
returned to the commissioner by whom it was issued
and shall be cancelled by him. On or before the
r eturn clay the person to whom a summons was
delivered for ser vice shall make r eturn thereof to
the commissioner before whom the summons is r eturnable. At the request of the attorney for the
Government made at any time while the complaint is
pen ding, a warrant r eturned uncxecuted and not
cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the commissioner to the marshal or other authorized person for
execution of service.
"Rule 5. P roceedings befo1·e the commissioner.( a) Avvearance

before

the

commissioner.-An

officer making an arrest under a warrant issued
upon a complaint or any person making a n arrest
without a warrant shall take the arrested person
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without unnecessary delay before the nearest available commissioner or before any other nearby officer
empowered to commit persons charged with offenses
against the laws of the United States. When a
person arrested without a warrant is brought before
a commissioner or other officer, a complaint shall be
filed forthw ith.
"(b) Statement by the commissioner.-The commissioner shall inform the defendant of the complaint against hi m, of his right to retain counsel,
and of his right to barn a preliminary examination.
He shall also inform the defendant that he is not
r equired to make a statement and that any statement made by him may be used against him. The
commissioner shall allow the defendant r easona ble
time and opportunity to consult counsel and shall
admit the defendant to bail as provided in these
rules .
" ( c) PreUmi1w1·y examinaU011.- The defendant
shall not be called upon to plead . 1C the defendant
waives preliminary exam ination, the commissioner
shall for thwith bold him to answer in the district
court. If the ctefe ndant does not waive exam ination, the commissioner shall bear the evidence within
a reasonable time. The defendant may cross-examine wi tnesses against him and may introduce
evidence in his own behalf. If f rom the evidence it
appears to the commissioner that there is probable
cause to belieYe tl1nt an offense bas been committed
and that the defendant b as committed it, the commissioner shall forthwith hold him to answer in the
district court; otherwise the commissioner shall
discharge him. The commissioner shall adm it the
defendant to bail as provided in these rules. .After
concluding the proceeding the commissioner shall
transmit forthwith to the clerk of the district court
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all papers in the proceeding and a ny bail taken by

h im.
"Rule 9. Warrant or s11111t11011s 11po11 indictment or
information.-(a) l ssuance.-Upon the request of
the attorney for the Government the court shall
issue a warrant for eacb defendant named in the
information, if It is supported by oatb, or in tbeindictment. The clerk shall issue a su mmons instead of a warrant upon the r equest of the attomey
for tbe Go>ernment or by uircction of the court.
Upon llke request or direction 11e nhall issue more
than one warrant or summons fo r the same defendant. H e sball deliver the warrant or summons to
the marshal or other person authorized by law to
execute or serve it. If a defendant fa ils to a ppear
in r esponse to the summons, a warrant shall issue.
" (b) Form.-(1) "Wa1-ra11t.-'l'he form of the warrant shall be as provided in Rule 4 (b ) (1) except
that it shall be signed by the clerk. it shall describe
the offense cha rged in the indictment or information
and it shall command that the defendnnt be arrested
and brought before t he court. The nmount of ball
may be fixed by the court and endorsed on t hewarrant.
"(2) S nmmons.-The summons shnll be in the
snme form as the warrant except that it Rhall summon the defendant to appear before the court at a
stated time aud place.
" (c) Ea:ecution 01· service; a11cl ret11rn.-( l) JJJa:-

ecution or service.-Thc warra1it shall be executed
or the summons served !IS proY ided in Rule 4 (c)
(1) , (2), and (3) . A summons to a corporation
s ha ll be sen·ed by de! h·ering a copy to an oftice1· or
to a managing 01· general agent or to any other agent
authorized by appointment or by Jaw to receiYe service of process a nd, if the agent is one nu"horizetl by
statute to r ecei,·e service and the statute so re-
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quires, by also mailing a copy to tbe corporation's
last known address within the district or at its
principal place of business elsewhere in the United
States. The office1· executing the warrant shall
bring the arrested person promptly before the court
or, for the purpose of admission to bail, before a
commissioner.
"(2) Retuni.-The officer executing a warrant
sball make return thereof to the court. At the
r eqt.est of the attorney for the Government any un·
executed wanant shall be returned and cancelled.
On or before the r eturn day tht: person to whom a
summons was delivered for service shall make return thereof. At the request of the attorney for the
Government made at any time while the indictment
or information is pending, a warrant returned un·
executed and not cancelled or a s ummons r eturned
unserved or a duplicate thereof may be deliYered by
the clerk to the marshal or other authorized person
for execution or service.
"Rule 40. Oommitment to another district; Removal.-(a)Ar-rest in nearby clistrict.-If a person
is arrested on a warrant issued upon a complaint
in a district other than the district of the arrest
but in the same State, or on a warrant issued upon
a complaint in another State but at a place less
than 100 miles from the place of arrest, or without
a warrant for an offenRc committed in another dis·
trlct in the same State or in another State but at
a place less than 100 miles from the place of a rrest,
be shall be taken before the nearest available com·
missioner or other nearby officer described in Rule
5 (a) ; preliminary proceedings shall be conducted
in accordance with Rule 5 (b) and (c); and if held
to answer, he shall be held to answer to the district
court for the district in which the prosecution is
pending, or if the arrest was without a warrant,
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for the district in which the offense was committed.
If such an arrest is made on a warrant issued on an
indictment or information, the person arrested shall
be taken before the district court in which the prosecution is pending or, for the purpose of admission
to bail, before a commissioner in the district of the
arrest in accordance with provisions of Rule 9 (c)
(1).
" ( b ) Arrest in distant district.-(!) Appearn11ce
before commissioner or j1tdue.- I f a person is ar-

rested upon a warrant issued in another Stnte a t a
place 100 miles or more from the place of arrest, or
without a warrant for an offense committed in
another State at a place 100 miles or more fi·om the
place of anest, be shall be taken without unnecessary delay before the nearest available commissioner or a nearby j udge of the United States in
the district in which the a rrest wns made.
"(2) Statement by commissioner or j11due.-Tbe
commissioner or judge shall inform the defendant
of the charge against him, of his right to retain
counsel and of bis right to have a bearing or to
waive a bear ing by signing a wai\·er before the
commissioner or judge. The commissioner or judge
shall also inform the defendant thnt be is not required to make a statement and that any statement
made by him may be used against bim, shall allow
him reasonable opportunity to consult counsel and
shall admit him to bail as provided In these rules.
" ( 31) H earing;

warl"ant

of

remova Z or

dis-

chm·ue.-The defendant shall not be called upon to
plead. If the defendant waives hearing, the judge
shall issue a warrant of removal to the district
where the prosecution is pending. If the defendant
does not waive bearing, the commissioner or judge
shall hea r the evidence. If the commissioner hears
the evidence he shall report his findings and recom-
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mendations to the judge. At the hearing the defendant may cr oss-examine witnesses against him
and may introduce evidence in his own behalf. If
it appears from the commissioner's report or from
the evidence adduced before the judge that sufficient
ground has been shown for ordering the removal
of the defendant, the jUdRe shall issue a warrant
of removal to the district where the prosecution is
pending. Otherwise he shall discharge the defendant. If the prosecution is by indictment, a warrnnt
of removal s hall issue upon production of a ccrtl·
tied copy of the indictment and upon proof that the
defendant is the person named in the indictment.
If the prosecution is by information or complaint,
a warrant of removal shall issue upon the production of a certified copy of the information or complaint and upon proof that there is probable cause
to believe that the defendant is guilty of the offense
charged. If a warrant of removal is issued, the
defendant ·hall be admitted to bnil for appearance
in the district in which the prosecution is pending in
accordance with Rule 4G. After a defendant is held
for removal or is discharged, the papers in the
proceeding and any bail taken shall be transmitted
to the 11lel·k of the clistrict court in which the
prosecution is pending.
"(4) H earing and r emoval on m·rest 1oithout a
1oa1-rant.- I f a person is arrested without a war-

rant, the hearing may be continued for a reasonable
time, upon a showing of probable cause to believe
that he is guilty of the offense charged ; but he may
not be r emoved as herein pro'l'ided unless a warrant
issued in the district in which the offense was
committed is presented."
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