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Highway Rights of Way: The Controversy Over Claims
Under R.S. 2477

SUMMARY

In 1866, Congress enacted a grant of rights of way over unreserved public
lands for the "construction of highways." The grant originally was section 8 of
the Mining Act of 1866, and later became section 2477 of the Revised Statutes
(R.S. 2477), and was codified as 43 U.S.C. §932 until its repeal in 1976, subject
to valid existing rights, as part of the Federal Land Policy and Management Act
(FLPMA). Recently a controversy has arisen as to whether and which rights of
way still may be claimed under the former grant. The issue is a significant one
because such rights of way could still be important to the infrastructure of some
states and counties, but could also disrupt management of the federal lands,
possibly even resulting in disqualifying areas that are currently considered
"roadless" from inclusion in the National Wilderness Preservation System.

In the conference report for the 1993 Appropriations Act for the
Department of the Interior, Congress directed that the Department complete a
report to Congress on the Act and its implementation, together with
recommendations for criteria by which to evaluate remaining R.S. 2477 claims.
A Draft Task Force Report was released by the Department in March, 1993 and
a final report is expected in June, 1993.

This CRS report examines the language of the Act and its context,
subsequent enactments, and some aspects of the administrative and judicial
interpretations of the Act to date and concludes that, while the issue is not free
from doubt, R.S. 2477 seems to have been intended to grant rights of way for
"highways" in the sense of principal or significant roads. This meaning is
supported by contemporary treatises and dictionaries and by contemporaneous
and subsequent Congressional enactments.

The extent to which state law controls to define acceptance of the grant is
a major issue, especially as to the necessity for construction. The Department
implementing the Act has allowed state law on "the construction or
establishment of highways" to define how the grant could be accepted. However,
this position did not eliminate the requirement that the two elements of
construction and highways be met. The acquiescence of the federal government
in state court determinations over the years before FLPMA may be more a
reflection of the historical context and lack of coherent management authority
than it is probative of a federal legal position obviating the elements of the 1866
Act. Furthermore, a close reading of the cases indicates that typically the roads
in question qualified under the terms of the Act, and that frequently state cases
are cited for rulings that either were not the actual holdings or that were not
necessary considering the facts before the courts. Therefore, the government
does not appear to be precluded from reconsidering criteria for final R.S. 2477
determinations. ’






